APPENDIX 3

‘ 16
CRIME AND DISORDER » advising on the installation and monitoring
S of security devices such as CCTV;

2.1 - The steps any licence holder or club might take . .
to prevent crime and disorder are as varied as ) adwsm.g on the provision O_f safe and _
the premises or clubs where licensable accessible transporl home in consultation
activities may be carried on. Licensing with communityj s‘;afety cqlleagues, local
authorities should therefore look to the police transport authorities and transport operators;
as the main source of advice on these matters. + working with venue owners and managers
They should also s_eék to involve the local to resolve drug-related problems and
CDRP, as recommended in paragraph 1.21 problems of disorder, drunkenness and anti-
of this Guidance. social behaviour: and

2.2 The Government’s expectation is that the - advising on the protection of employees on

police will have a key role in undertaking the
following tasks:

- developing a constructive working
relationship with licensing authority
licensing officers and bodies such as the
[ocal authority social services department,
the Area Child Protection Committee or
another competent body; '

2.3

- developing a constructive working
relationship with designated premises
supervisors and other managers of premises,
including premises providing late night
refreshment;

- advising, where necessary,' on the
development of a venue drug policy;

+ developing a constructive working
relationship with the Security Industry
Authority including joint visits and

enforcement action where appropriate; 24
+ agreeing the protocols for actions taken by '

door supervisors in relation to illegal drugs
or violent behaviour, particularly when
police officers should be called immediately;

+ advising on and approving search procedures
and the storage procedures for confiscated
drugs;

- - gathering and sharing intelligence on drug
dealing and use with partner organisations
and local venues;

licensed premises who may be targets for
attacks and reprisals.

The Security Industry Authority also plays an
important role in pre venting crime and disorder
by ensuring that deor supervisors are properly
licensed and, in partnership with police and
other agencies, that security companies are not
being used as fronts for serious and organised
criminal activity and that door supervisors are
properly licensed. This may include making
specific enquiries or visiting premises through
intelligence led operations in conjunction with
the police, local authorities and other partner
agencies. In the exercise of their functions
licensing authorities should seek to co-operate
with the SIA as far as possible and consider
adding relevant conditions to licences where
necessary and approptiate.

The essential purpose of the licence or
certificate in this context is to regulate
behaviour on premises and access to them
where this relates to licensable activities and
the licensing objectives. Conditions attached to
licences cannot seek to'manage the behaviour
of customers once they are beyond the direct
managerment of the licence holder and their
staff or agents, but can directly impact on the
behaviour of customers on, or in the
immediate vicinity of, the premises as they
seek to enter or leave.
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2.5

2.6

2.7

2.8

Licence conditions should not replicate
licensing offences that are set out in the 2003
Act. For example, a condition that states that
a licence holder shall not permit drunkenness
and disorderty behaviour on his premises
would be superfluous because this is already

a criminal offence. A condition that states that
a licence holder shall not permit the sale of
controlled drugs on the premises would be

- similarly superfluous.

Conditions are best targeted on detefrence and
preventing ¢rime and disorder. For example,
where there is good reason to suppose that
disorder may take place, the presence of
closed-circuit television cameras both inside
and immediately outside the premises can
actively deter disorder, nuisance.and anti-social
behaviour and crime generally. Some licensees
may wish to have cameras on their premises
for the protection of their own staff and for
the prevention of crime directed against the
business itself or its customers. But any
condition may require a broader approach,

and it may be necessary to ensure that the
precise location of cameras is set out on plans
to ensure that certain areas are properly
covered and there is no subsequent dispute
over the terms of the condition.

Similarly, the provision of requirements for
door supervision may be necessary to ensure
that people who are drunk or drug dealers or
carrying firearms do not enter the premises,
reducing the potential for crime and disorder,
and that the police are kept informed.

Text and radio pagers allow premises licence
holders, designated premises supervisors and
rmanagers of premises and clubs to

communicate instantly with the local police
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2.10

2.11

and facilitate a rapid response to any disorder
which may be endangering the customers and
staff on the premises. The Secretary of State
recommends that text or radio pagers should
be considered appropriate necessary conditions
for public houses, bars and nightclubs
operating in city and town centre leisure areas
with a high density of licensed premises.

Some conditions primarily focused on the
prevention of ¢rime and disorder will also

p ramote other licensing objectives. For example,
a condition requiring that all glasses used on
the premises for the sale of alcoholic drinks
should be made of plastic or toughened glass
or not allowing bottles to pass across a bar
may be necessary to prevent violence by
denying assailants suitable weapons, but may
also benefit public safety by minimising the
injury done to victims when such assaults take
place (for example, facial injuries resulting
from broken glass).

A condition must also be capable of being met.
For example, while beer glasses may be
available in toughened glass, wine glasses may
not. Licensing authorities should carefully
consider conditions of this kind to eénsure that
they are not only necessary but both practical
and achievable.

Similarly, although most commonly made a
condition of a licence on public safety grounds,
licensing authorities should also consider
conditions whichset capacity limits for licensed
premises or clubs where it may be necessary
to prevent overcrowding likely to lead to
disorder and violence. If such a condition is
considered necessary, the licensing authority
should consider whether door supervisors are
needed to control numbers.




2.12

2.13

2.14

In the context of crime and disorder and public
safety, the preservation of order on premises
may give rise to genuine concerns about the
competency of the management team charged
with the maintenance of order. This may occur,
for example, on premises where there are very
large numbers of people and alcohol is
supplied for consumption, or in premises where
there are public order problems.

The.designated premises supervisor is the key
person who will usually be charged with day

 to day management of the premises by the

premises licence holder, including the
prevention of disorder. However, conditions
relating to the management competency of

- designated premises supervisors should not

normally-be attached to premises licences.

A condition of this kind couid only be justified
as necessary in rare circumstances where it
could be demonstrated that in the
circumstances associated with particular
premises, poor management competency
could give rise to issues of crime and disorder
and public safety.

It will normally be the responsibility of the
premises licence holder as an employer, and
not the licensing authority, to ensure that the
marnagers appointed at the premises are
competent and appropriately trained and
licensing -authorities must ensure that they do
not stray outside their powers and duties
under the 2003 Act. This is important to ensure
the portability of the personal licence and the
offences set out in the 2003 Act ensure, for
example, that the prevention of disorder is in
sharp focus for all such managers, licence
holders and clubs.

2.15

2,16

2.7

Communications between the managers of the
premises and the police can also be'crucial in
preventing crime and disorder. Involvement by
operators arid managers in voluntary schemes
and initiatives may be particularly valuable.
Conditions requiring dedicated text or pager
links between management teams and local
police stations can provide early warning of
disorder and also can be used to inform other
licence holders that a problem has arisen in
the area generally. For example, where a gang
of youths is causing problems in one public
house and their eviction will only result in
them going on elsewhere to cause problems
on other premises, there is advantage in
communication links between the police and
other licensed premises and clubs.

However, while this may be necessary and
effective in certain parts of licensing authority
areas, it may be less effective or even
unnecessary in others. Police views on such
matters should be given considerable weight
and licensing authorities must remember that
only necessary conditions, which are within the
control of the licence holder or club, may be
imposed.

The Indecent Displays Act 1981 prohibits the
public display of indecent matter, subject to
certain exceptions. It should not therefore be
necessary for any conditions to be attached to
licences or certificates concerning such
displays in or outside the premises involved. .
For example, the display of advertising material
on or immediately outside such premises is
regulated by this legislation. Similarly, while
conditions relating to public safety in respect
of dancing may be necessary in certain
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2.18

circumstances, the laws governing indecency

"and obscenity are adequate to control adult

entertainment involving striptease and lap-
dancing which goes beyond what is lawful.
Accordingly, conditions relating to the content
of such entertainment which have no
relevance to crime and disorder, public safety,
public nuisance or the protection of children
from harm could not be justified. In this
context, however, it should be noted that it is
in order for conditions relating to the exclusion

~ of minors or the safety of performers to be

included in premises licence or club premises
certificate conditions where necessary. The
Local Government (Mi'sce[lanebus Provisions)
Act 1982 insofar as its adoptive provisions
relate to sex establishments — sex shops, sex
cinemas and in LOAdoR $&X ERcolnter
establishments — also remains in force,

Guidance to the police on powers to close
premises (formerly Chapter 11 of this
Guidance} can now be found on the DCMS
website at www.culture.gov.uk.

PUBLIC SAFETY

219

Licensing authorities and responsible
authorities should note that the public safety
objective is concerned with the physical safety
of the people using the relevant premises and
not with public health, which is dealt with in
other legislation. There will of course be
occasions when a public safety condition could
incidentally benefit health, but it should not be
the purpose of the condition as this would be
ultra vires the 2003 Act. Accordingly,
conditions should not be imposed on a
premises licence or club premises certificate
which relate to cleanliness or hygiene.

2.20

2.21

2.22

2.23

From 1 October 2006 the Regulatory Reform
(Fire Safety) Order 2005 (‘the Fire Safety

Order’) replaced previous fire safety legislation.

As such any fire certificate issued under the
Fire Precautions Act 1971 will have ceased to
have effect. Licensing authorities should note
that under article 43 of the Fire Safety Order
any conditions imposed by the licensing
authority that relate to any requirements or
prohibitions that are or could be imposed by
the Order automatically cease to have effect,
without the need to vary the licence,

This means that licensing autherities should
not seek to impose fire safety conditions
where the Order applies.

The exception to this will be in cases where
the licensing authority.and the enforcing
authority for the fire safety order are one and
the same body. For examiple, designated
sports-grounds and stands where local

authorities enforce the fire safety order. In such
circumstances fire safety conditions should not
“be set in new licences, but conditions in

existing licences will remain in force and be
enforceable by the licensing authority.

The Fire Safety Order applies in England and
Wales. It covers ‘general fire precautions’ and
other fire safety duties which are needed to
protect ‘relevant persons’ in case of fire in and
around 'most premises’. The Order requires fire

~ precautions to be put in place ‘where necessary’

and to the extent that it is re a sonable and
practicable in the circumstances of the case.

Responsibility for complying with the Order
rests with the 'responsible person’, which may

be the employer, or any other person or people

who may have control of the premises. Each
responsible person must carry out a fire risk
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2.26

assessment which must focus on the safety in
case of fire for all ‘relevant persons’. The fire
risk assessment is intended to identify risks
that can be removed or reduced and to decide
the nature and extent of the general fire
precautions that need to be taken including,
where necessary, capacity limits.

The local fire and rescue authority will enforce
the Order in most premises and have the power
to inspect the premises to checkthe responsible
peron is complying with their duties under the
Order. They will look for evidence that the
responsible person has carried out a suitable
fire risk assessment and acted upon the
significant findings of that assessment. If the
enforcing authority is dissatisfied with the
outcome-of a-fire-tisk @ssessimient or the action
taken, they may issue an enforcement notice
that requires the responsible person to make
certain improvements or, in extreme cases,
issue a prohibition notice that restricts the

use of all or part of the premises until
improvements are made.

Further information and guidance about the
Order and fire safety legislation is available
from the Communities and Local Government
website www.communities.gov.uk/fire.

Where there is a requirement in other
legislation for premises open to the public or
for employers to possess certificates attesting
to the safety or satisfactory nature of certain
equipment or fixtures on the prernises, it
would be unnecessary for a licensing condition
1o require possession of such a certificate,
However, it would be permissible to require

as a condition of a licence or certificate,

if necessary, checks on this equipment to

be conducted at specified intervals and for
evidence of these checks to be retained by the

2.27

2.28

premises licence holder or club provided this
does not duplicate or gold-plate a requirement
in other legislation. Similarly, it would be
permissible for licensing authorities, if they
receive relevant representations from .
responsible authorities or interested parties,
to attach conditions which require equipment
of particular standards to be maintained on
the premises. Responsible authorities ~ such
as health and safety authorities — should
therefore make clear their expectatioris in this
respects to enable prospective licence holders
or clubs to prepare effective operating -
schedules and club operating schedules.

“Safe capacities” should only be imposed

where necessary for the promotion of public
safety orthe prevention of disorder onthe
relevant premises. For example, if a capacity
has been imposed through other legislation,

it would be unnecessary to reproduce it in a
premises licence. Indeed, it would also be
wrong to lay down conditions which conflict
with other legal requirements. However, if no
safe capacity has been imposed through other
legislation, a responsible authority may
consider it necessary for a new capacity to

be attached to the premises which would ]
apply at any material time when the licensable
activities are taking place and make
representations to that effect. For example,

in certain cireumstances, capacity limits may .
be necessary in preventing disorder, as
overcrowded venues can increase the risks

of crowds becoming frustrated and hostile.

As noted above, a capacity limit should not be
imposed as a condition of the licence on fire
safety grounds (unless the licensing authority
and the enforcing authority for fire safety
purposes are the same} since, under article 43
of the Fire Safety Order, it would have no
effect and so would not be enforceable.
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2.29

2.30

The special provisions made for dancing,
amplified and unamplified music in section
177 of the 2003 Act apply only to premises
with a "permitted capacity” of not more than
200 persons. In this context, the capacity must
be where the fire and rescue authority has
made a recommendation on the capacity of
the premises under the Fire Safety Order.
For any application for a premises licence or
club premises certificate for premises without
an existing permitted capacity where the
applicant wishes to take advantage of the
special provisions set out in section 177 of
the 2003 Act, the applicant should conduct
their own risk assessment as to the appropriate
capacity of the premises. They should send
their recommendation to the fire and rescue

""" o will consider it and then decide
what the “permitted capacity” of those
premises should be.

Whilst the Cinematograph (Safety) Regulations
1955 (5. 1995/1129) which contained a
significant number of regulations in respect of
fire safety provision at cinemas, no longer
apply, applicants taking advantage of the
"grandfather rights” pursuant to Schedule 8 to
the 2003 Act will have been subject to
conditions which re-state those regulations in
their new premises licence or club premises
certificate. Any holders of a converted licence
seeking to remove these conditions and reduce
the regulatory burden on them (to the extent
to whichthat can be done while still pomoting
the licensing objectives), would need to apply
to vary their converted licences or certificates.
When considering variation applications or
applications for new licences, licensing
authorities and responsible authorities should
recognise the need for steps to be taken to
assure public safety at these premis_el; in the
absence of the 1995 Regulations.

2.31

Public safety includes the safety of performers

- appearing at any premises.

PUELIC

232

FSANCE

The 2003 Act requires licensing authorities
(following receipt of relevant representations)
and responsible authorities, through
representations, to make judgements about

* what constitutes public nuisance and what is
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2.34

necessary to prevent it in terms of conditions
attached to specific premises licences and club
premises certificates. It is therefore important
that in considering the promotion of this
licensing objective, licensing authorities and
responsible authorities focus on impacts of the
licensable activities at the specific premises on
persons living and working {including doing
business) in the vicinity that are
disproportionate and unreasonable. The issues
will mainly concern noise nuisance, light
pollution, noxious smells and litter.

Public nuisance is given a statutory meaning in
many pieces of legislation. It is however not
narrowly defined in the 2003 Act and retains
its broad common law meaning. It is important
to remember that the prevention of public
nuisance could therefore include low-level
nuisance perhaps affecting a few people living
locally as well as major disturbance affecting
the whole community. It may also include in
appropriate circumstances the reduction of the
living and working amenity and environment
of interested parties (as defined in the 2003
Act) in the vicinity of licensed premises.?

Conditions relating to noise nuisance will

normally concern steps necessary to control
the levels of noise emanating from premises.
This might be achieved by a simple measure
such as ensuring that doors and windows are

2 It should also be noted in this context that it remains an offence under

" the 2003 Act to sell or supply alcohol to a person who is drunk. This is

particularly important because of the nuisance and anti-social
behaviour which can be provoked after leaving licensed premises.
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2.35

2.36

kept closed after a particular time in the
evening to more sophisticated measures like
the installation of acoustic curtains or rubber
speaker mounts. Any conditions necessary to
promate the prevention of public nuisance
should be tailored to the style and
characteristics of the specific premises.
Licensing authorities should be aware of the
need to avoid unnecessary or disproportionate
measures that could deter events that are
valuable to the community, such as live music.
Noise limiters, for example, are very expensive
to purchase and install and are likely to be a
considerable burden for smaller venues.

As with all conditions, it will be clear that
conditions relating to noise nuisance may not

bernecessary-in-certain -circlimstances where

the provisions of the Environmental Protection
Act 1990, the Noise Act 1996, or the Clean
Neighbourhoods and Environment Act 2005
adequately protect those living in the vicinity
of the premises. But as stated earlier in this
Guidance, the approach of licensing authorities
and responsible authorities should be one of
prevention and when their powers are engaged,
licensing authorities should be aware of the
fact that other legislation may not adequately
cover concerns raised in relevant
representations and additional conditions may
be necessary.

Where applications have given rise to
representations, any necessary and appreopriate
conditions should normally focus on the most
sensitive periods. For example, music noise
from premises usually occurs from mid-
evening until either late evening or early
morning when residents in adjacent properties
may be attempting to go to sleep or are
sleeping. In certain circumstances, conditions
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2.39

2.40

relating to noise in the immediate vicinity
of the premises may also prove necessary to
address any disturbance anticipated as

customers enter and leave.

Measures to control light pollution will also
require careful thought. Bright lighting outside
premises considered necessary to prevent
crime and disorder may itself give rise to light
pollution for some neighbours. Applicants,

- licensing authorities and responsible

authorities will need to balance these issues.

In the context of preventing public nuisance,

it is again essential that conditions are focused
on measures within the direct control of the
licence holder or club. Conditions relating to
public nuisance caused by the anti-social
behaviour of customers once they are beyond
the control of the licence holder, club or
premises management cannot be justified and
will not serve to promote the licensing
objectives.

Beyond the vicinity of the premises, these are
matters for personal responsibility of
individuals under the law. An individual who
engages in anti-social behaviour is accountable
in their own right. However, it would be
perfectly reasonable for a licensing authority
to impose a condition, following relevant
representations, that requirs the licence holder
or club to place signs at the exits from the
building encouraging patrons to be quiet until
they leave the area and to respect the rights of
people living nearby to a peaceful night.

The cumulative effects of litter in the vicinity
of premises carrying on licensable activities

can cause public nuisance. For example, it may
be appropriate and necessary for a condition of
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a licence to require premises serving customers
from take—aways and fast food outlets from
11.00pm to provide litter bins in the vicinity
of the premises in order to prevent the
accumulation of litter. Such conditions may

be necessary and appropriate in circumstances
where customers late at night may have been
consuming alcohol and be inclined to
carelessness and anti-social behaviour.

PROTECTION OF CHILDREN
FROM HARM

2.41

242

2.43

The protection of children from harm includes
the protection of children from moral,
psychological and physical harm, and this
would include the protection of children from
too early an exposure to strong language and
sexual expletives, for example, in the context
of film exhibitions or where adult
entertainment is provided.

However, in the context of many licensed
premises such as pubs, restaurants, café bars
and hotels, it should be noted that the
Secretary of State recommends that the
development of family-friendly environments
should not be frustrated by overly restrictive
conditions in relation to children.

The Secretary of State intends that the
admission of children to premises holding a
premises licence or club premises certificate
should normally be freely allowed without
restricting conditions unless the 2003 Act itself
imposes such a restriction or there are good
reasons to restrict entry or to exclude children
completely. Licensing authorities, the police
and other authorised persons should focus on
enforcing the law concerning the consumption
of alcohol by minors.

244
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. Conditions relating to the access of children

which are necessary to protect them from
harm are self evidently of great importance.
As mentioned in connection with statements
of licensing policy in Chapter 13 of this
Guidance, issues will arise about the access
of children in connection with premises:

+ where adult entertainment is provided;

- where a member or members of the current
management have been convicted for
serving alcohol to minors or with a
reputation for allowing underage drinking
(other than in the context of the exemption
in the 2003 Act relating to 16 and 17 year
olds consurming beer, wine and cider in the
company of adults during a table meal);

- where it is known_that unaccompanied
children have been allowed access;

- where requirements for proof of age cards
or other age identification to combat the
purchase of alcohol by minors is not the nom;

+ with a known association with drug taking
or dealing;

- where there is a strong element of gamibling
on the premises {but not small numbers of
cash prize machines);

« where the supply of alcohol for consumption
on the premises is the exclusive or primary
purpose of the services provided at the
premises.

1t is also possible that activities, such as adult

entertainment, may take place at certain times
on premises but not at other times. For
example, premises may operate as a café bar
during the day providing meals for families but
also provide entertainment with a sexual
content after 8.00pm. Such trading practices
should be obvious from the operating schedule
or club operating schedule provided with the
relevant application allowing the framing of an
appropriate, time-limited condition.
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Similarly, gambling may take place in part of
a leisure centre but not in other parts of those
premises. This means that the access of
children will need to be carefully considered
by applicants, licensing authorities and
responsible authorities. In many respects, it
should be possible to rely on the discretion
and common sense of licence and certificate
holders. However, licensing authorities and
responsible authorities should still expect
applicants when preparing an operating
schedule or ctub operating schedule to state
their intention to exercise discretion and where
they are necessary, to set out the steps to be
taken to protect children from harm when on
the premises.

Conditions, where they are necessary, shoutd
reflect the licensable activities taking place on
the premises and can include:

* where alcohol is sold, requirements for the
production of proof of age cards or other
age identification before sales are made, to
ensure that sales are not made to
individuals under 18 years (whether the age
limit is 18 or 16 as in the case of the
consumption of beer, wine and cider in the
company of adults during a table meal);

« restrictions on the hours when children
may be present;.

» restrictions on the presence of children
under certain ages when particular specified
activities are taking place;

+ restrictions on the parts of the premises to
which children may have access;

- age restrictions (below 18};

+ restrictions or exclusions when certain
activities are taking place;

* requirements for accompanying adult
(including for example, a combination of

2.48

2.49

2.50

requirements which provide that children
under a particular age must-be accompanie
by an adult); and '

« full exclusion of people under 18 from the
premises when any licensable activities are
taking place )

The Secretary of Siate considers that
representations made by the child protection
bodies and the police in respect of individual
applications should be given considerable
weight when they address necessary issues
regarding the admission of children.

The 2003 Act provides that where a premises
licence or club premises certificate authorises
the exhibition of a film, it must include a
condition requiring the-admission of children
to films to be restricted in accordance with
recommendations given either by a body
designated under section 4 of the Video
Recordings Act 1984 specified in the licence
(the British Board of Film Classification is
currently the only body which has been so
designated) or by the licensing authority itself,
Further details are given in Chapter 10.

The admissicon of children to theatres, as with
other licensed premises, should not normally
be restricted. However, theatres may present a
range of diverse activities. The admission of
children to the performance of a play should
normally be at the discretion of the licence -
holder and no condition restricting their access
to plays should be attached. However, theatres
may also present a wide range of
entertainment including, for example, variety
shows incorporating adult entertainment. A
condition restricting the admission of children
in such circumstances may be necessary.
Entertainments may also be presented at
theatres specifically for children. It may be
necessary to consider whether a condition
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should be attached to a premises licence or

club premises certificate which requires the _

presence of a sufficient number of adult staff :
on the premises to ensure the well being of the

children during any emergency.

Offences relating to the sale and supply of
alcohol to children

2,57 Licensing authorities are expected to maintain
close contact with the police, young offenders’
teams and trading standards officers (who can
carry out test purchases under s.154 of the
Act) about the extent of unlawful sales and
consumption of alcohol by minors and to be
involved in the development of any strategies
to control or prevent these unlawful activities
and to pursue prosecutions. For example,
where as a matter of policy, warnings are given
to retailers prior to any decision to prosecute
in respect of an offence, it is important that
each of the enforcement arms should be aware
of the warnings each of them has given.

Table of relevant offences under the 2003 Act
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application for a new premises licence for Parkgate Sérvice Station, 813 Burton Road, Midway,
Swadiincote.

If you require any further information, please do not hesitate to contact me.

ian Coleman (so02)
Licensing Clerk
Derbyshire Constabutary
‘D’ Division Licensing Team
Prime Parkway

Chester Green
DERBY

DE1 3AB

Tel: 01332 613037

Fax: 01332 613087

E-mail: ian.coleman.6902@derbyshire.pan.police.uk

Ext. Group E-mail: derby licensing@derbyshire.pnn.police.uk
Web: hitp/fwww.derbyshire.police.uk

PLEASE NOTE: This e-mail message is intended solely for the person to whom it is addressad and may contain information that is
confidential or privileged 1o Derbyshire Constabulary. If you have received it in error, please nofify the originator immediately and destroy
this email and any attachments. The unauthorised use, disclosure, copying or alteration of this message is strictly forbidden. Any views or
opinions expressed in this e-mail are solely those of the author and do not necessarily reprasent those of Derbyshire Constabutary, who
acdept no egal responsibility for the contents. Please be aware Derbyshire Constabulary monitors all internet e-mail activity and content
to maintain system performance and appropriate business usage.

WEBSITE: Join the policing family at Derbyshire Constabulary. We are recruiting Special Constables. For mare details visit
http/iwww . derbyshire. police.uk .

" WARNING: E-mall may be susceptible to data corruption, intercepiion, viruses, unauthorised amendments and unforesesn delays.
Derbyshire Constabulary scans all e-mail for viruses, but we accepl no liability for any damage caused by a virds being transmitted in this
email or any other data cor:uptlon interception, unauthorised amendment, delays or the consequences thereof.

24/11/2010
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Boam Ruth

From: Derby Licensing [Derby.Licensing@Derbyshi;‘e.PN'N.Police.UK]
Sent: 19 November 2010 15:33

To: Licensing Distribution

Cc: ‘cavanmartinassociates@btinternet.com'; D_.Licénsing

Subject: Parkgate Service Station, 813 Burton Road, Midway, Swadliricote - New Premises Licence

Dear Sirs,

Please take this email as notification that the Politg wish to make representations to the above
mentioned premises in relation to an application for a new premises licence. This application was
received by the Police on 25/10/2010. The consultation period therefore ends on 22/11 /2010.

The Chief Officer of Police makes this representation on the basis that should this application be
“granted In it's current form, there is a likelihood that the Licensing Objectives will be undermined,
-namely; the prevention of crime and disorder, public safety, and the prevention of public nuisance.

itis also further submitted that this application does not demonstrate to the required standard that
the primary use of the premises Is that of a convenience store and not that of a garage.

The Licensing Authority will no doubt be aware that the definition of a 'garage’ in the context of the
Licensing Act 2003 is contained 'wit‘hin 5.176. You will also be aware that uniess the applicant can
demonstrate that the proposed premises are not primarily used as a 'garage’, the application for a
premises licence may be refused, or the hearing adjourned for further information to be provided
by the applicant. '

The above view is submltted in accordance with the Guidance lssued at’s. "182 of the Licensing Act
2003 at paragraphs 5.23-5.25 and the case law from the Creen and Goodwin cases (recently
affirmed in the Murco Petrofeum case). :

I can confirm that the Pohce sent email correspondence the apphcant s agent on 28/?0/203 9]
'requestmg that the Police be furnished with data showing the intensity of use of the premises by
customers for a reasonable period of time (preferably a period between two weeks and a month).
To date, although this request has been repeated in a tefephone conversation this week, the
_information has not been forthcoming other than it is being collated by the applicant. -

The Police further submit that both calls for service and crimes have been recorded at the

premises. The crimes and calls for service relate to matters of theft and violent offences, amongst
others. It is feared that the proposed operating schedule does not contain sufficient safeguards to
satisfy the Police that the premises will suitably, and sufficiently, promote the Licensing Objectives.

When the ‘above ts considered in conjunction with the applicant failing, in the view of the Police, to
satisfy the burden of proving primary use of the premises, it has to be the position of the Police to

object to the application.

Please therefore take this email as formal notification of a representation being made to the

24/11/2010



APPENDIX 5

Section 182 Guidance issued under Licensing Act 2003
GARAGES '
5.2_3'Sec€ion 176 of the 2003 Act prohibits the sale or supply of alcchol from premises that are

used primarily as a garage, or are part of premises used primarily as a garage. Premises
are used as a garage if they are used for one or more of the following:

. the retailing of petrol;’ '
. . the retailing of derv;

. the sale of motor vehicles: and -

. the maintenance of motor vehicles.

9.24 The licensing authority must decide whether or not any premises is used primarily as a
' garage. The approach endorsed so far by the courts is based on intensity of use to
-establish primary use. For exampie, if a garage shop in any rural area is used more
intensely by customers purchasing other products than by customers purchasing the
products or services listed above, it may be eligible to seek authority o seli or supply
alcohol. : :

5.25 Where there is instfficient evidence to establish primary use, it is for the licensing
authority to decide whether to grant the licence and deal with any issues through

‘enforcement action or fo defer granting the licence unil the primary use issue can
be resolved to their satisfaction. :






APPENDIX 6

SECTION 176 of the Licensing Act 2003

176 th:bstion of alcohol sales at service areas, garagss etc.
{(1}No premises Heence, club premises certificate or termporary event hotice has effect to

authorise the sale by retail or supply of alcchs! on or from exciuded premises.
{Z)n this section “excluded premises” means—

{a)premises situated on land acquired or appropriated by a special road authority, and for the
time being Used, for the provision of facilities to be used in connection with the use of a special
road provided for the use of traffic of class 1 {with or without other classes); or

{blpremises used primarily as a garage or which form part of premises which are primarily
so used.

{(3)The Secretary of State may by order amend the definition of excluded premises in
subsection {2)so as to include or exciude premises of such description 25 may be specn‘sed in
the order.

(4)For the purposes of this section— 7
(a)'special road” and “special road authority” have the same meaning as in the Highways Act
1980 {c. 68), sxcept that “special read” includes 2 trunk road to which {by virtue of paragraph
Jof S{:hedule 23 to that Act) the provisions of that Act appiy as if the road were a special
road,

(bY'class I" means class [ in Schedule 4 to the Highways Act 1980 as varied fmm time {0 fime
by an order under section 17 of that Act, but if that Schedule is amendmd by such an order
s0 as 16 add fo it a further class of traffic, the order may adapt the reference in subsection
(2)(a} to traffic of class | so as to take account of the additional class, and

{c )premrses are used as a garage if they are used for one or more of the foliew ing—
{i)the retailing of pefrol,
{il}the retailing of derv,

~ (iij)the sale of motor vehicles,
{ivjthe maintenance of motor vehicles.






