APPENDIX 7

2. The licensing objectives

CRIME AND DISORDER

21

2.2

2.3

8

The steps which any licence holder or club might take to prevent crime and disorder are as
varied as the premises or clubs where licensable activities take place. Licensing authorities
should therefore look to the police as the main source of advice on these matters. They
should also seek to involve the local Community Safety Partnership {CSP).

The Government’s expectation is that the police will have a key role in undertaking the
following tasks:

developing a constructive working relationship with licensing authority licensing officers and
bodies such as the local authority’s Social Services department, the Local Safeguarding
Children Board or other competent body as agreed locally;

developing a constructive working relationship with premises managers;

developing joint tasking meetings with relevant local authority and trading standards
partners;

advising, where necessary, on the development of venue drug policies;

developing a constructive working relationship with the Security Industry Authority including
joint visits and enforcement action where appropriate;

agreeing the protocols for actions taken by door supervisors in relation to illegal drugs or
violent behaviour, particularly when police officers should be called immediately;

advising on and approving search procedures and the storage procedures for confiscated
drugs;

gathering and sharing intelligence on drug dealing and use with partner organisations and
local venues;

advising on the installation and monitoring of security devices such as CCTV;

advising on the provision of safe and accessible transport home in consultation with
community safety colleagues, local transport authorities and transport operators; and

advising on the protection of employees on licensed premises who may be targets for
attacks and reprisals.

The Security Industry Authority (SIA) also plays an important role in preventing crime and
disorder by ensuring that door supervisors are properly licensed and, in partnership with
police and other agencies, that security companies are not being used as fronts for serious
and organised criminal activity and that door supervisors are properly licensed. This may
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2.4

2.5

2.6

2.7

2.8

2.9

include making specific enquiries or visiting premises through intelligence led operations
in conjunction with the police, local authorities and other partner agencies. In the exercise
of their functions, licensing authorities should seek to co-operate with the SIA as far as
possible and consider adding relevant conditions to licences where appropriate.

The essential purpose of the licence or certificate in this context is to regulate behaviour

on and access to premises where this relates to licensable activities and the licensing
objectives. Conditions attached to licences cannot seek to manage the behaviour of
customers once they are beyond the direct management of the licence holder and their staff
or agents, but can directly impact on the behaviour of customers on, or in the immediate
vicinity of, the premises as they seek to enter or leave. Examples of measures which may
encourage swift and effective dispersal from licensed premises include quietening down
periods at the end of the night, security training in reminding patrons to leave quietly and
signage on the premises reminding people of this.

Licence conditions should not replicate offences that are set out in the 2003 Act or other
legislation. For example, a condition that states that a licence holder shall not permit
drunkenness and disorderly behaviour on the premises would be superfluous because this
is already a criminal offence. A condition that states that a licence holder shall not permit
the sale of controlled drugs on the premises would be similarly superfluous.

Conditions are best targeted on deterrence and preventing crime and disorder. For exampie,
where there is good reason to suppose that disorder may take place, the presence of
closed-circuit television (CCTV) cameras both inside and immediately outside the premises
can actively deter disorder, nuisance, anti-social behaviour and crime generally. Some
licence holders may wish to have cameras on their premises for the prevention of crime
directed against the business itself, its staff, or its customers. But any condition may
require a broader approach, and it may be appropriate to ensure that the precise location of
cameras is set out on plans to ensure that certain areas are properly covered and there is
no subsequent dispute over the terms of the condition.

Similarly, the provision of requirements for door supervision may be appropriate to ensure
that people who are drunk, drug dealers or people carrying firearms do not enter the
premises and ensuring that the police are kept informed.

Radio links and ring-round phone systems allow managers of premises and clubs to
communicate instantly with the police and facilitate a rapid response to any disorder which
may be endangering the customers and staff on the premises. The inclusion of these
systems should be considered an appropriate condition for public houses, bars

and nightrluhs onerating in Cit}’ and town centre leisure areas with g hlgh densgity of
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licensed premises.

However, while this may be appropriate and effective in certain parts of a licensing
authority’s area, it may be less effective or even inappropriate in others. Licensing
authorities must remember that only appropriate conditions, which are within the control of

the licence holder or club, may be imposed. 70
[ ]
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2.10

211

2.12

2.13

2.14

2.15

16

A condition must also be capable of being met. For example, while beer glasses may

be available in toughened glass, wine glasses may not. Licensing authorities should
carefully consider conditions of this kind to ensure that they are not only appropriate but
both practical and achievable. Further guidance on determining whether a condition is
appropriate is given in Chapter 10 of this guidance.

Similarly, although most commonly made a condition of a licence on public safety grounds,
licensing authorities should also consider conditions which set capacity limits for licensed
premises or clubs where it may be appropriate to prevent overcrowding likely to lead to
disorder and violence. If such a condition is considered appropriate, the licensing authority
should consider whether door supervisors are needed o control numbers and that a system
is impiemented to monitor capacity control.

In the context of crime and disorder and public safety, the preservation of order on
premises may give rise 1o genuine concerns about the competency of the management
team charged with the maintenance of order. This may occur, for example, on premises
where there are very large numbers of people and alcohol is supplied for consumption, or in
premises where there are public order problems.

The designated premises supervisor is the key person who will usually be charged with

day to day management of the premises by the premises licence holder, including the
prevention of disorder. However, conditions relating to the management competency of
designated premises supervisors shoutd not normally be attached to premises licences.

A condition of this kind could only be justified as appropriate in rare circumstances where it
could be demonstrated that in the circumstances associated with particular premises, poor
management competency could give rise to issues of crime and disorder and public safety.

It will normally be the responsibility of the premises licence holder as an employer, and

not the licensing authority, to ensure that the managers appointed at the premises are
competent and appropriately trained, and licensing authorities must ensure that they do not
stray outside their powers and duties under the 2003 Act. This is important to ensure the
portability of the personal licence and the offences set out in the 2003 Act and to ensure,
for example, that the prevention of disorder is in sharp focus for all managers, licence
holders and clubs.

The Indecent Displays Act 1981 prohibits the public display of indecent matter, subject to
certain exceptions. It should not therefore be appropriate for any conditions to be attached
to licences or certificates concerning such displays in or outside the premises involved.
Similarly, while conditions relating to public safety in respect of dancing may be appropriate
in certain circumstances, the laws governing indecency and obscenity are adequate

to control certain adult entertainment which goes beyond what is lawful. Accordingly,
conditions relfating to the content of such entertainment which have no relevance to crime
and disorder, public safety, public nuisance or the protection of chiidren from harm could
not be justified. In this context, however, it should be noted that it is in order for conditions
relating to the exclusion of minors or the safety of performers to be included in premises
licence or club premises certificate conditions where appropriate. The Local Government
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(Miscellaneous Provisions) Act 1982, insofar as its adoptive provisions relate to sex
establishments (sex shops, sex cinemas and sex entertainment venues), also contains a
licensing regime for premises where such activities are carried on.

2.16 Conditions on a premises licence are important in setting the parameters within which

»ow

premises can lawfully operate. The use of wording such as “must”, “shall” and “will”, is
encouraged. Conditions on licences must:

be precise and enforceable;
be unambiguous;
not duplicate other statutory provisions;
be clear in what they intend to achieve; and,
be appropriate, proportionate and justifiable.

PUBLIC SAFETY

2.17 As a part of their duties under the 2003 Act, licence holders have a responsibility {0 ensure
the safety of those using their premises. This concerns the safety of people using the
relevant premises rather than public health which is addressed in other legislation. Physical
safety includes the prevention of accidents and injuries and other immediate harms that can
result from alcohol consumption such as unconsciousness or alcohol poisoning. Conditions
relating to public safety may also promote the crime and disorder objective as noted above.
There will of course be occasions when a public safety condition could incidentally benefit
a person’s health more generally, but it should not be the purpose of the condition as
this would be outside the licensing authority’s powers (be ultra vires) under the 2003 Act.
Conditions should not be imposed on a premises licence or club premises certificate which
relate to cleanliness or hygiene.

2.18 A number of matters should be considered in relation to public safety. These may include:
Fire safety (see paragraphs 2.20 — 2.23});
Ensuring appropriate access for emergency services such as ambulances;
Good communication with local authorities and emergency services, for example
communications networks with the police and signing up for local incident alerts {see
paragraph 2.8 above);

Ensuring the presence of trained first aiders on the premises and appropriate first aid kits;

Ensuring the safety of people when leaving the premises (for example, through the provision

of information on late-night transportation); 7 2
: L]
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2.19

Ensuring appropriate and frequent waste disposal, particularly of glass bottles;

Ensuring appropriate limits on the maximum capacity of the premises (see paragraphs 2.11,
2.28 to 2.30, Chapter 10 and 10.41 and 10.42.

Considering the use of CCTV in and around the premises (as noted in paragraph 2.6 above,
this may also assist with promoting the crime and disorder objective).

The measures that are appropriate to promote public safety will vary between premises and
the matters listed above may not apply in all cases. As set out in Chapter 8 (8.36 to 8.46),
applicants should consider when making their application which steps it is appropriate to
take to promote the public safety objective and demonstrate how they achieve that.

FIRE SAFETY — SPECIAL PROVISIONS IN RESPECT OF LICENSED PREMISES

2.20

2.21

2.22

2.23

12

The Regulatory Reform (Fire Safely) Order 2005 (the 2005 Order) came into force on 1
October 2006 and applies to practically all non-domestic premises. Under it, a ‘responsible
person’ (usually the employer, owner or occupier) is required to carry out a fire risk
assessment and put in place suitable and sufficient fire precautions to ensure that the risk
to life in the event of a fire is minimised.

To help ‘responsible persons’ comply with the 2005 Order, the Department for Communities
and Local Government {DCLG) makes available a range of technical guidance which explains
the risk assessment process and offers detailed practical advice on the range of fire

safety measures which will need to be considered to deliver compliance. This, along with
information on the law, is available on the DCLG website at: www.communities.gov.uk/
firesafety.

The 2005 Order contains special provisions for consultation between the enforcing authority
and the licensing authority in respect of licensed premises. These require the licensing
authority to give the enforcing authority the opportunity to make representations before
issuing a licence. Once a licence is issued, the enforcing authority is required to notify the
licensing authority of any enforcement action that it takes in relation to premises which
have been licensed. These provisions do not apply in the limited circumstances

(i.e. designated sports stands) where the licensing authority and the enforcing authority

are the same.

A licence issued by the licensing authority cannot impose any term, condition or restriction
relating to fire safety. Fire safety needs to be considered by the responsible person as part
of the risk assessment process required by the 2005 Order and enforced by local fire and
rescue authorities. In the case of licensed premises, and irrespective of the number of
employees on it, the responsible person is required by the 2005 Order to keep a record of

the significant findings of their fire safety risk assessment.
73,
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PROVISION OF FIRST-AID

2.24

Employers have a duty under the Health and Safety (First-Aid) Regulations 1981 to ensure
that adequate and appropriate equipment, facilities and trained personnel are provided to
ensure that employees receive immediate first-aid if required at their workplace. This duty
includes all workplaces, and also applies to the self-employed. The level of first-aid provision
required will depend on the workplace circumstances and employers should assess what is
necessary. Whilst this requirement does not extend to making provision for non-employees
(for example, members of the public using the premises), the Health and Safety Executive
strongly recommends that first-aid provision is made for non-employees. Further guidance
can be found at http://www.hse.gov.uk/firstaid/index.htm.

ENSURING SAFE DEPARTURE OF THOSE USING THE PREMISES

2.25

Licence holders should make provision to ensure that premises users safely leave their
premises. Measures that may assist include:

Providing information on the premises of local taxi companies who can provide safe
transportation home; and

Ensuring adequate lighting outside the premises, particularly on paths leading to and from
the premises and in ¢car parks.

MAINTENANCE AND REPAIR

2.26

Where there is a requirement in other legislation for premises open to the public or for
employers to possess certificates attesting to the safety or satisfactory nature of certain
equipment or fixtures on the premises, it would be inappropriate for a licensing condition

to require possession of such a certificate. However, it would be permissible to require

as a condition of a licence or certificate, if appropriate, checks on this equipment to be
conducted at specified intervals and for evidence of these checks to be retained by the
premises licence holder or ciub provided this does not duplicate or gold-plate a requirement
in other legislation. Similarly, it would be permissible for licensing authorities, if they
receive relevant representations from responsible authorities or any other persons, to
attach conditions which require equipment of particular standards to be maintained on

the premises. Responsible authorities — such as health and safety authorities — should
therefore make their expectations clear in this respect 1o enable prospective licence holders
or clubs to prepare effective operating schedules and club operating schedules.

Particular care should be taken when underiaking building, construction or improvement
works on licensed premises to ensure the safety of those using the premises. Licence
holders should adequately assess and mitigate risks associated with any building or
construction work so that this work does not compromise the safety of those using

the premises. .
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SAFE CAPACITIES

2.28

2.29

2.30

2.31

2.32

14

“Safe capacities” should only be imposed where appropriate for the promotion of public
safety or the prevention of disorder on the relevant premises. For example, if a capacity
has been imposed through other legisiation, it would be inappropriate to reproduce it in

a premises licence. Indeed, it would also be wrong to lay down conditions which conflict
with other legal requirements. However, if no safe capacity has been imposed through
other legislation, a responsible authority may consider it appropriate for a new capacity to
be attached to the premises which would apply at any material time when the licensable
activities are taking place and make representations to that effect. For example, in certain
circumstances, capacity limits may be appropriate in preventing disorder, as overcrowded
venues can increase the risks of crowds becoming frustrated and hostile.

It should also be noted in this context that it remains an offence under the 2003 Act to sell
or supply alcohol to a person who is drunk. This is particularly important because of the
nuisance and anti-social behaviour which can be provoked after leaving licensed premises.

The special provisions made for dancing, amplified and unamplified music in section 177
of the 2003 Act apply only to premises with a “permitted capacity” of not more than 200
persons. [n this context, the capacity must be where the fire and rescue authority has
made a recommendation on the capacity of the premises under the 2005 Order. For any
application for a premises licence or club premises certificate for premises without an
existing permitted capacity where the applicant wishes to take advantage of the special
provisions set out in section 177 of the 2003 Act, the applicant should conduct their own
risk assessment as to the appropriate capacity of the premises. They should send their
recommendation to the fire and rescue authority which will consider it and decide what the
“permitted capacity” of those premises should be.

Whilst the Cinematograph (Safety) Regulations 1955 (S.1 1995/1129) - which contained a
significant number of regulations in respect of fire safety provision at cinemas - no longer
apply, authorisations granted under Schedule 8 to the 2003 Act will have been subject to
conditions which re-state those regulations in their new premises licence or club premises
certificate. Any holders of a converted licence seeking to remove these conditions and
reduce the regulatory burden on them (to the extent to which that can be done while still
promoting the licensing objectives), would need to apply to vary their converted licences or
certificates. When considering applications for variations, minor variations, and the grant
of new licences, licensing authorities and responsible authorities should recognise the need
for steps to be taken to assure public safety at these premises in the absence of the
1995 Regulations.

Public safety includes the safety of performers appearing at any premises.

5.
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PUBLIC NUISANCE

2.33

2.34

2.35

2.36

2.37

The 2003 Act enables licensing authorities and responsible authorities, through
representations, to consider what constitutes public nuisance and what is appropriate to
prevent it in terms of conditions attached to specific premises licences and club premises
certificates. It is therefore important that in considering the promotion of this licensing
objective, licensing authorities and responsible authorities focus on the effect of the
licensable activities at the specific premises on persons living and working (including those
carrying on business) in the area around the premises which may be disproportionate and
unreasonable. The issues will mainly concern noise nuisance, light pollution, noxious smells
and litter. :

Public nuisance is given a statutory meaning in many pieces of legislation. It is however
not narrowly defined in the 2003 Act and retains its broad common law meaning. it is
important to remember that the prevention of public nuisance could therefore include low-
level nuisance, perhaps affecting a few people living locally, as well as major disturbance
affecting the whole community. It may also include in appropriate circumstances the
reduction of the living and working amenity and environment of other persons living and
working in the area of the licensed premises.

Conditions relating to noise nuisance will normally concern steps appropriate to control

the levels of noise emanating from premises. This might be achieved by a simple measure
such as ensuring that doors and windows are kept closed after a particular time, or more
sophisticated measures like the installation of acoustic curtains or rubber speaker mounts.
Any conditions appropriate to promote the prevention of public nuisance should be tailored
to the type, nature and characteristics of the specific premises. Licensing authorities should
be aware of the need to avoid inappropriate or disproportionate measures that could deter
events that are valuable to the community, such as live music. Noise limiters, for example,
are very expensive to purchase and install and are likely to be a considerable burden for
smaller venues.

As with all conditions, those relating to noise nuisance may not be appropriate in certain
circumstances where the provisions of the Environmental Protection Act 1920, the Noise
Act 1996, or the Clean Neighbourhoods and Environment Act 2005 adequately protect
those living in the area of the premises. But as stated earlier in this Guidance, the
approach of licensing authorities and responsible authorities should be one of prevention
and when their powers are engaged, licensing authorities should be aware of the fact that
other legislation may not adegquately cover concerns raised in relevant representations and
additional conditions may be appropriate.

Where applications have given rise to representations, any appropriaie conditions should
normally focus on the most sensitive periods. For example, music noise from premises

usually occurs from mid-evening until either late-evening or early-morning when residents

in adjacent properties may be attempting to go to sleep or are sleeping. In certain
circumstances, conditions relating to noise immediately surrounding the premises may also
prove appropriate to address any disturbance anticipated as customers enter and leave. 7 é
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2.38

2.39

2.40

Measures to control light pollution will also require careful thought. Bright lighting outside
premises considered appropriate to prevent crime and disorder may itself give rise to light
pollution for some neighbours. Applicants, licensing authorities and responsible authorities
will need to balance these issues.

In the context of preventing public nuisance, it is again essential that conditions are
focused on measures within the direct control of the licence holder or ¢lub. Conditions
relating to public nuisance caused by the anti-social behaviour of customers once they are
beyond the control of the licence holder, club or premises management cannot be justified
and will not serve to promote the licensing objectives. However, premises should have
adequate dispersal policies (where appropriate) in place to ensure that customers leave the
premises promptly and with minimal disruption to those in the surrounding area.

Beyond the immediate area surrounding the premises, these are matters for personal
responsibility of individuals under the law. An individual who engages in anti-social behaviour
is accountable in their own right. However, it would be perfectly reasonable for a licensing
authority to impose a condition, following relevant representations, that requires the licence
holder or club to place signs at the exits from the building encouraging patrons to be

quiet until they leave the area and to respect the rights of people living nearby to a

peaceful night.

PROTECTION OF CHILDREN FROM HARM

2.41

2.42

16

The protection of children from harm includes the protection of children from moral,
psychological and physical harm. This includes not only protecting children from the
harms associated with alcohol but also wider harms such as exposure to strong language
and sexual expletives (for example, in the context of exposure to certain films or adult
entertainment).

The Government believes that’it is completely unacceptabie to sell alcohol to children.
Conditions relating to the access of children where alcohol is sold and which are
appropriate to protect them from harm should be carefully considered. Moreover,
conditions restricting the access of children to premises should be strongly considered in
circumstances where:

adult entertainment is provided;

a member or members of the current management have been convicted for serving alcohol
to minors or with a reputation for allowing underage drinking (other than in the context of
the exemption in the 2003 Act relating to 16 and 17 year olds consuming beer, wine and
cider when accompanied by an adult during a table meal);

it is known that unaccompanied children have been allowed access;

there is a known association with drug taking or dealing; or \7 7
L
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2.43

2.44

2.45

2.46

2.47

2.48

in some cases, the premises are used exclusively or primarily for the sale of alcohol for
consumption on the premises.

It is also possible that activities, such as adult entertainment, may take place at certain
times on premises but not at other times. For example, premises may operate as a café
bar during the day providing meals for families but also provide entertainment with a sexual
content after 8.00pm.

Applicants must be clear in their operating schedules about the activities and times

at which the events would take place to help determine when it is not appropriate for
children to enter the premises. Consideration should also be given to the proximity of
premises 1o schools and youth clubs so that applicanis take appropriate steps 1o ensure
that advertising relating to their premises, or relating to events at their premises, is not
displayed at a time when children are likely to be near the premises.

Licensing authorities and responsible authorities should expect applicants, when preparing
an operating schedule or club operating schedule, to set out the steps to be taken to
protect children from harm when on the premises.

Conditions, where they are appropriate, should reflect the licensable activities taking place
on the premises. In addition to the mandatory condition regarding age verification, other
conditions relating to the protection of children from harm can include:

restrictions on the hours when children may be present;

restrictions on the presence of children under certain ages when particular specified
activities are taking place;

restrictions on the parts of the premises te which children may have access;
age restrictions (below 18);
restrictions or exclusions when certain activities are taking place;

requirements for accompanying adult (including for example, a combination of requirements
which provide that children under a particular age must be accompanied by an adult); and

full exclusion of people under 18 from the premises when any licensable activities are
taking place.

Please see also Chapter 10 for details about the Licensing Act 2003 (Mandatory Licensing
Conditions Order) 2010.

Licensing authorities should give considerable weight to representations about child

protection matters. 73
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2.49

2.50

The 2003 Act provides that, where a premises licence or club premises certificate
authorises the exhibition of a film, it must include a condition requiring the admission of
children to films to be restricted in accordance with recommendations given either by a body
designated under section 4 of the Video Recordings Act 1984 specified in the licence (the
British Board of Film Classification is currently the only body which has been so designated)
or by the licensing authority itself. Further details are given in Chapter 10.

Theatres may present a range of diverse activities and entertainment including, for example,
variety shows incorporating adult entertainment. It is appropriate in these cases for a
licensing authority to consider restricting the admission of children in such circumstances.
Entertainments may also be presented at theatres specifically for children. It will be
appropriate to consider whether a condition should be attached to a premises licence or
club premises certificate which requires the presence of a sufficient number of adult staff
on the premises to ensure the wellbeing of the children during any emergency.

OFFENCES RELATING TO THE SALE AND SUPPLY OF ALCOHOL TO CHILDREN

2.51

Licensing authorities are expected to maintain close contact with the police, young
offenders’ teams and trading standards officers (who can carry out test purchases under
section 154 of the 2003 Act) about the extent of unlawful sales and consumption of alcohol
by minors and to be involved in the development of any strategies to control or prevent
these unlawful activities and to pursue prosecutions. For example, where, as a matter of
policy, warnings are given to retailers prior to any decision to prosecute in respect of

an offence, it is important that each of the enforcement arms should be aware of the
warnings each of them has given.

Table of relevant offences under the 2003 Act

Section Offence

Section 145 Unaccompanied children prohibited from certain premises
Section 146 Sale of alcohol to children

Section 147 Allowing the sale of alcohol to children

Section 147A Persistently selling alcohol to children

Section 148* Sale of ligueur confectionery to children under 16

Section 149 Purchase of alcohol by or on behalf of children

Section 150 Consumption of alcohol by chiidren

Section 151 Delivering alcohol to children

Section 152 Sending a child to obtain alcohol

Section 153 Prohibition of unsupervised sales by children

1 Note. The Government has announced its intention to repeal this offence, in 2013 at the earliest. ‘ '9
.

18
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3. Licensable activities

SUMMARY

3.1

A premises licence authorises the use of any premises (see Chapter 5) for licensable
activities. Licensable activities are defined in section 1 of the 2003 Act, and a fuller
description of certain activities is set out in Schedules 1 and 2 to the 2003 Act.

3.2 The licensable activities are:
the sale by retail of alcohol;
the supply of alcohol by or on behalf of a club to, or to the order of, a member of the club;
the provision of regulated entertainment; and
the provision of late night refreshment.

WHOLESALE OF ALCOHOL

3.3 The wholesale of alcohol to the general public is licensable under the 2003 Act in
accordance with the definition of “sale by retail” in section 192 of this Act. This section
makes clear that, to be excluded from the meaning of “sale by retail”, a sale must be:
made from premises owned by the person making the sale, or occupjed under a lease with
security of tenure; and
for consumption off the premises.

3.4 In addition, to be excluded, they must be sales which are made to:

a trader for the purpose of his trade (including, for example, another wholesaler);

to a club for the purposes of that club;

to a holder of a premises licence or a personal licence for the purpose of making sales
under a premises licence; or

a premises user who has given a temporary event notice, for the purpose of making sales
authorised by that notice.

3.5 Y an employee were buying alcoho! as an “agent” for their employer and for the purposes
of their employer’s trade (i.e. selling alcohol), this could be treated as a sale to a trader. If,
however, an employee were buying for the employee’s own consumption, this would be a
retail sale, and would require a licence.

3.6 The same considerations apply in the case of caterers who supply alcohol to their

customers. Where the caterer purchases the alcohol from a wholesaler and then sells this &l /)
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