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2. PLANNING AND OTHER APPEALS

Eeference

E/2004/294

9/2005/0161
9/2005/0880
9/2005/0364

Place

Hawthome Farm, Scropton
Twyford Road, Barrow-on-Trent
Main Street, Netherseal
Drakelow Road, Walton

Ward

MNorth West
Aston
Seales
Seales

Besult

Dismissed
Prsmissed
Drismassed
Dismissed
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Appeal Ref: APPIHGW/05/282 ‘

Site Address Land at Hawthorn Farm, Scropton, South Derbyshire

¢ The appeal is made under The Environment Act 1995, Section 97 and The Hedgerows
Regulations 1997, Regulation 9 against a Hedgerow Replacement Notice.

= 'The appeal is brought by Mr Alan Critchlow against the notice issued by South Derbyshire
Phstrict Council,

« The Hedgerow Replacement Notice Ref: E2004/294 dated 17 June 2005 requires: the plantmg of
hedgerows consisting of 80% Hawthorn, and 20% mix comprising of the following: Holly,
Blackthorn, Hazel and Wild Rose. Whips (30cm in height) should be planted in double staggered
rows with 6 to & plants per metre with approximately 40cm between the rows. Planting should
take place in between November and March, preferably late November, and must be in place by
31 March 2006.

»  The Notice relafes to land situated at Hawthorn Farm, Seropton. The hedgerows which have
been removed are situated along the red lines on a plan annexed to the notice.

¢ The critenia given for determining that the hedgerows are important is: the hedgerows have been
removed in contravention of regulation 5(1} of the Hedgerow Regulations 1997,

Summary of Decision: The appeal is dismissed and the Hedgerow Replacement Notice is
amended

Poinis of clarification

1. There are three hedgerows concemed in this appeal and for ease of clarification I have
lettered the north/south hedgerow A, the east west hedgerow to the south west of A is
lettered B and the east west hedgerow to the north of A is lettered C. Hedgerow A still
exists for one third of its length while nothing remains of hedgerows B and C.

Grounds of appeal

2. Hedgerow A, according to the appellant, had in part never been a hedgerow since his father
took over the farm in the 1950s and was in fact a ditch with a wire fence along part of the
disputed length and a hedge (still in existence) along the rest.

3. Hedgerows B and C, according to the appeliant had been very gappy and once he had
removed the Elder, under good agricultural practice, contained only oecasional sections less
than 20m in length and with gaps over 20m. The appellant had then removed what remained
in 2003 to improve the environment, management and profitability of the farm.
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The key issues

4. The power to issue a hedgerow replacement applies whether the hedgerow that has been

removed was important or not. In this case the historical evidence demonstrates any hedges
that may have existed when the Hedgerow Regulations came into force would have been
important under s3(a). Accordingly what needs to be established is whether hedgerows
existed on the sections in question, s

The other issue is whether there is sufficient justification to accept the loss of important
hedgerows, based on the need to improve the environment, management and profitability of
the farm.

Appraisal

6.

The Hedgerow Regulations seek to retain listorical hedgerows that pre-date the Inclosure
Acts. The circumstances in which their removal might be allowed are Iikely to be
exceptional. As set out in The Hedgerows Regulations 1097 4 Guide 1o the Law and Good
Practice, cases mvolving personal financial loss are unlikely to be sufficient 1o justify the
grubbing out of an important hedgerow. Also, the impact on a business would have to be
extremely serious to justify the removal of an important hedgerow,

In this case, the removal of hedgerows B and C did increase the field size and help with
farming operations. However The Hedgerow Regulations 1997 State that {part 3.16 The
Hedgerows Regulations 1997 4 Guide to the Law and Good Practice) ‘taking out selected
individual woody species may ... amount to removal of a stretch of hedgerow’. Here the
removal of the Elder by the appellant left only occasional bushes and when these were then
removed later it amounted to the removal of the hedgerows. Although the appellant thought
he was acting in ‘good agricultural practice’, in fact removal of Elder should take place as

‘part of restoration work (part 4.15 The Hedgerows Regulations 1997 4 Guide to the Law

and Good Practice) and not as a precursor to hedge removal. Accordingly hedgerows B and
C were removed unlawfully. .

At the site visit hedgerow A did exist for about eone third of its length as suggested by the
appellant. Seven mature trees marked the length of the boundary. These are clearly seen on
the aerial photographs provided by the Council and the appellant, but the hedge along the
northern two thirds of the boundary is not clear, Having visited the site | noted that the
hedgerows on opposite sides of this field (north/south hedgerows) were very thin and weak,

y

s claims. In the Council’s evidence {3.2 and 3.3}, they also concede

I have taken account of all other maiters raised in this appeal including the information
provided by the appellant on how he runs his farm in an environmentally fiendly way and
that he has planted many mefres of hedgerows on the frm, However, T have found nothing

which outweighs the considerations leading me to my decision.

Formal Decision

10. Ihereby direct that the Hedgerow Replacement Notice be modified by:




i

‘..{ppea% Decision AP?/’HGWX%/RQ e

&

An amended plan (attached) showing only the two east west hedgerows, B and C, that need

replacing marked in red

WHEN THIS NOTICE TAKES EFFECT

o This Notice takes effect on the date of this Appeal Decision

TIME FOR COMPLIANCE
Between October and December 2006 and must be in place by 31 December 2006

1. I dismiss the appeal and uphold the Hedgerow Replacement Notice as modified.

inspector

5

Led
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Plan of hedgerow replacements
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Appeal A Ref: APP/FI046/A/05/1188209
Poplars Farm, Twyford Road, Barrow-on-Trent DE73 1HJ

e The appeal is made under section 78 of the Town and Country Planning Act g kit rafﬁsa
grant planning permission.
& The appeal is made by Boughton Twf Management against the decision pf the South Derbyshire
Bustrict Council.
e The application ref: 9/2005/0161/U dated 7 February 2005 was refused by notice dated 23 June 2005,
» The development proposed is: “The change of use of agricultural buildings to the storage of plant,
equipment and materials required in connection with a turf maintenance business”,

Summary of Decision: The appeal is dismissed.

Appeal B Ref: APP/FI040/C/05/260376%
Unit 2 Poplars Farm, Twyford Read, Twyford, Barrow-on-Trent DE73 1HJ

»  The appeal is made under section 174 of the Town and Country Planning Act 1990 as amended by
the Planning and Compensation Act 1991

@« The appeal is made by Boughion Loam Lid against the enforcement notice issued by the South
Derbyshire District Council.

¢ The Council’s reference is RMS/E2Z004/287.

e The notice was issued on 11 Awvgust 2005,

= The breach of planning control as alleged m the notice is “the unauthorised use of the land and
buildings for the storage of plant, equipment and materials”.

e The requirements of the notice are:
“1. The use of the land and buildings for the storage of plant, equipment and materials 10 cease.
2. The plant, equipment and materials brought onto the site for the purpose of that use 1o be
removed”.

= The period for complance with the reguirements is 28 days.

=  The appeal is proceeding on the sﬁounds set out in section 174(f} and {g) of the 1990 Act.

Summary of Decision:

The appeal 15 dismissed and the enforcement notice is upheld as varied in the Formal Decision
below.

Preliminary Matters

I.

Planning permission for two of the buildings that are the subject of these appeals was
granted in 1991 as a replacement for former agricultural units. Permission was granted
for an extension to form an agricultural building in January 2005. It appears that from
some time prior to 2004 the appellant had been occupying the premises for its present
purposes, which is for the storage of plant, mainly small tractors and more specialised
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equipment and for some maintenance work on the equipment. It applied for planning
permission for the retention of that use and for Class B1 purposes but following receipt
of objections to noise arising from the appellant’s activities, the application was
changed to Bl only., Permission was granted on that basis subject to a condition
limiting the hours of use to 0800 hours to 1800 hours on Monday to Friday and 0800

+#97 hoursstg 1300hours on Saturday and at no time on Sundays. or Bank Holidays. The

applicafion that is the subject of the section 78 appeal seeks to revert to the purposes for
which the premises are used without conditions on hours of use.

Appeal A: the section 78 appeal

The main issues

2.

The principal consideration in this case is the effect of activity generated by the use on
nearby residential properties with particular reference to early MOTNIng noise.

Reasons

3.

The appellant’s business is said to specialise in the refurbishment of high quality turf.
This work is carried out on its customers” site se that the appeal premises are used only
for the purposes described above. The appellant’s case is that permission for Bl use in
respect of the site has already been gramted and settled. Besides, my attention has heen
drawn to ‘Economy Policy 5° in the Derbyshire Structure Plan, adopted m 2001, in
which the re-use or adaptation of buildings for use by small scale businesses and
distribution uses will be permitted where injury is unlikely to be caused to local
amenities. The South Derbyshire Local Plan, adopted in 1998, makes similar
provisions at ‘Employment Policy 4°. Government policy is stated in PPS7 to support
the re-use of appropriately located and suitably constructed buildings in the countryside.

1t is said on behalf of the appellant that it has been established by its expert’s report that
the noise generated by the vehicles using the farm track for access is less than that of
passing traffic on the class A road which fronts the residential property. The appellant
submits that the previous agricultural use also generated significantly more early
morning vehicle movements than the current use and the continuance of this guasi-
agricultural use is therefore reasonable. Adjoining the appellant’s buildings is an
agricultural building that may generate similar noise.

Staff employed by the appellant are former agricaltural workers so employment is
provided in a sector that is in general decline and it is said that any mcident of minor
potential nuisance has to be balanced against the generation of rural employment. The
appellant believes that it would be impossible to sustain a depot on an industrial estate
mn urban surroundings. In any event the appellant says that administration is carried out
elsewhere and the site is not occupied during the day under normal circumstances apart
from occasional maintenance and cleaning of equipment.

The buildings themselves are of recent comstruction and have replaced traditional
buildings that were made redundant afer changes in the farming system. The earlier
buildings have been converted to residential use. The main issue is whether the
necessary early morning starts would cause disturbance. As indicated above a report on
environmental matters concerning noise affecting local residents has heen prepared to
counter objections. The appellant’s case is that the report demonstrates that the noise
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irom the buildings is insignificant as the doors face away ﬁom"%ha;; égem;a é&{ﬁ% - Kfﬁ
while the forecourt is similarly shielded. In the appellant’s submxs;i??ﬁ gm&i

' drive passing close to the residential units and the access fo the main road that has %he
potential for nuisance but the report indicates that traffic leaving the premises would not
normally generate compiaints' Since the report was produced the appellant savs & has
taken measures 10 minimise carly morning disturbance. Besides, owners of dwellings
in the conversion scheme would have been aware of the potential for noise from the
access drive and farming operations before deciding to purchase.

7. While the Council acknowledges that development plan policies and PPS7 encourage
the re-use of rural buildings for business purposes, it says those policies are subject to
sateguards against injury to Jocal interests. It has drawn my attention to PPG24 which
advises that the character of noise as well as its level should be taken into accourns and,
in particular, identifies the hours that people normally sleep. Tn this case the appeliant
made clear to the Council that a condition limiting the hours of use would not be
acceptable. However the Council regards the need to protect the amenities of near
neighbours as the key issue in this case. Local residents had indicated to the Council
that use of the buildings usually starts at 0500 hours with a good deal of disturbance.

8. The Council says the noise report submitted by the appellant had assumed a distance of
140m from the appeal building to the nearest dweliing but there are residences as close
as 75m or so. Besides the tests had been taken in winter and had been confined to
specific noise generating sources. They did not test the range and intensity of noise
likely when the business is busiest, for example sprme and summer. The noise arising
from loading vehicles with sudden impulse noise and voice communications could
produce disturbance before the normal waking hour of 7.00am.

9. In my judgement it is the nature of the business with the need to make an carly start on
a regular basis that is the defining aspect of this case. Not all the Iocal residents have
complained and among those who have not are the occupants of dwellings nearest to the
buildings that are the subject of this appeal. At my site inspection I was given 2
demonstration of vehicles moving, inchuding a lorry and tractor, as well as a spray that
is used for cleaning equipment. However I found it was impossible to assess the effects
of the sound produced when background noise, particularly traffic on the main road,
could not reproduce the effect of early moming activity.

10.  Nevertheless I saw that the appellant company has a range of equipment and vehicle
that would have to be manoeuvied on site. Although T was told that the lorries are
loaded up the night before leaving for a site, roller shutter doors have to be operated
the morning and at the same time there would be a good deal of oral communications
between the operatives that would disturb local residents. Then there is the operation of
the gate to the premises, which is located close to the dwellings. Although the gate has
been adapted with a small rubber buffer, I observed that opening and closing the gate
produced sharp noise capable of disturbing residents’ sleep.

11, T accept that the premises are suitable for B1 use but subject only to the conditions that
the Council has imposed. I can see no valid reason for varying that condition in the
circumstances of this case. It follows that the section 78 appeal must fail and T shall not

. grant planning permission for the change of use sought.

Appeal B: the appeal on ground (f)

s
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- 12.

13.

It is said for the appellant that if the Council is right that the use being carried out is a
storage use, as indicated in the enforcement notice, then the breach of control is so
marginal as not to warrant enforcement action. The size of each building is just above
the change from Bl to B8 permitted by the Use Classes Order and the GPDO. As the
change of use permutted by the GPDO does not appear to “take with it” the conditions
on the original B1 permission, there would be no control over the use of the buildings
for storage. The appellant proposes to establish the permitted B1 use, then partition off
an area to bring the buildings within the size allowed for the change of use in the GPDO
so that it can establish storage use. The implications are twofold: first, the storage use
would not prevent an owner bringing stored material in and out at any time of the day or
night and, secondly, a variation of the enforcement motice to prevent the appellant
company from occupying the buildings would be unreasomable, especially as the
company could store materials and equipment here and carry out cleaning and
maintenance elsewhere. As that course of action would not remedy the activity
complained of, the requirements of the notice wouild be excessive and the notice should
be guashed.

As I have indicated above, the conditions controlling the hours of use at the appeal site
are an mmportant part of protecting the residential amenities of neighbours. The present
use appears to be ‘sui generis’ as confirmed in the application made for permission by
the appellant. Accordingly, while the appellant may be able to demonstrate how a
change of use to B8 may be implemented, the process of that change would be too
remote from the present situation for me to vary the terms of the notice to take account
ofthat possibility. In the circumstances the appeal on ground (f) must fail.

Appeal B: the appeal on ground (g)

14.

15.

The appellant considers that it would be unreasonable for any business to be expecied to
relocate in a period as short as 28 days. Relocation of this business is such that its
economics would not support the rent and rates payable in an urban location. The use is
quasi-agricultural and relies on the rural economy to prosper. The supply of
agricultural buildings with planning permission for this sort of use is restricted
especially as farm diversification schemes rarely seek such permission. The period of
compliance should allow time to seek other premises, negotiate terms, obtain planning
permission for the use and fit out the building found. The period specified in the notice
should thus be extended to 12 months.

For my part, it is necessary to secure the abatement of the harm to residential interests
that I have identified above as speedily as possible. Nevertheless there is some merit in
the appellant’s arguments on this ground and a reasonable period must be established
for the pecessary measures to be put in place. [ am not persuaded that 12 months is
necessary because T am told that the company has other premises but I shall vary the
period set out in the notice for comphiance to 4 months. To that limited extent the
appeal on ground (g} succeeds.

Conclusions

16. For the reasons given above, and having regard to all other matters addressed to me, I

have come to the conclusion that these appeals must fail and that the enforcement notice
should be upheld as varied. In reaching my decision | have taken account of everything
brought to my attention at the hearing and in writing but I have found niothing that
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outweighs the main planning issues of this case.

Formal Decisions

Appeal A

17. The appeal is dismissed.
Appeal B

18. I direct that the enforcement notice be varied by the deletion of the words “28 days™ and
the substitution therefor of the words “4 months”. Subject thereto | dismiss the appeal
and upheld the enforcement notice.

INSPECTOR |
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Appeal Ref: APP/F1040/A/05/1189919

48 Main Street, Netherseal, Swadlincote DE12 8D A

¢ Theappeal is made under section 78 of the Town and Country Planning Act 1990 against a refusal to
grant planning permission.

¢ Theappeal is made by Mr R Gibbons against the decision of South Derbyshire District Council,

®  The application Ref $/2005/0880/FH, dated 21 July 2003, was refused by notice dated 16 September
2005,

* The development proposed is the formation of an access at 48 Main Street, Netherseal.

Summary of Decision: The appeal is allowed, and planning permission granted subject to

conditions set gut below in the Forma!l Decision.

Procedural Matters

L. The description of the application has been taken from the decision notice and appeal forms.
However, I consider that the application is for the minor realignment of the existing access.
The dropped kerb opposite 44 Main Street and the proposed railings on the frontage to that
property as shown on the application plans are outside the appeal site and cannot be
considered as part of the application.

Main Issue

2. I consider that the main issue in this appeal is whether the proposed development would
have an adverse effect on highway safety.

Planning Pelicy
3. The Council has not drawn my attention 1o any relevant provisions in the development plan.

Reasons

4. The approved car parking and turning arrangements for 48 Main Street were determined at
a time when the highway frontage was obscured by a store and the only access was by
means of the shared use of the driveway to No 44. The demolition of the store and the
opening up of the frontage presents an entirely new situation in which it would be tliogical
to retain the approved arrangements.

5. The area available for the parking and turning of vehicles within the appeal site 1S now
greater than was originally the case and, notwithstanding the appeliant’s claim that it is not
possible to use one of the two garages, a re-assessment of the situation is called for. The re-
positioning of the access as proposed would enable minor changes to be made to the
parking situation on both the appeal site and on adjacent land.
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6. The County Council is concerned that the proposal would result in an increased potentiaf
for vehicles to reverse to or from the classified road. However, the potential for reversing
manoeuvres already exists and I do not comsider that it will be made any worse by the
proposed access. On the contrary, the proposal is likely to encourage a greater use of the
tuming area than would the continuation of the present sifuation, -

Accordingly, I consider that the proposed development would have not an adverse effect on
highway safety.

e

Conditions

8. The Council has not put forward any conditions for my consideration should the appeal be
allowed. [ have therefore decided to impose the standard time-limited condition for the
commencement of the development. The Parish Council has suggested that the proposed
railings should be mounted on dwarf walls. Whilst | consider that this would give more
substance to the proposal and would reflect the presence of similar examples elsewhere on
Main Street, T am unable to impose such a condition on the frontage to No 44 as this land is
not in the appellant’s control. In the interests of securing a balanced appearance, it would
not, in my view, be appropriate to attach such a condition solely to the appeal site itself

Conclusion

8. For the reasons given above and having regard to all other matters raised, I conclude that
the appeal should be allowed.

Formal Decision

10. I allow the appeal, and grant planning permission for the formation of an access af 48 M ain
Streef, Netherseal, Swadlincote, in accordance with the ferms of the application, Ref
9/2005/0880/FH, dated 21 July 2005, as clarified in paragraph 1 above, and the plans
submitied therewith, subject to the condition that the development hereby permitied shall
begin before the expiration of five years from the date of this decision.

INSPECTOR
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Appeal Ref: APP/FI040/4/65/1192661
The Paddecl. Drakelow Hoad, Walton-on-Treat, Swadiincote, Derbyshire, DE12 SMB.

&

The appeal is made under section 72 of the Town and Country Planning Act 1990 agamst a refusal o
grant planiing permission.

The appeal is made by Mr & Mrs Hill against the decision of South Derbyshire District Council.

The application Ref 9/2005/0364/F . dated 17 March 2005, was refused by notice dated 12 May 2005
The development proposed is 2 detached dwellings consisting of | bungalow & 1 house on vacant
fand, previously garden area.

Decision

i.

For the following reasons the appeal is dismissed.

Eeascns

5

#d

The appeal site, which measures about 0.4ha, is prominently sited on the northern edge of
the village of Walton-on-Trent, next to Drakelow Road. Tt lies within the Walton-on-Trent
Conservation Area and just to the south of the Grade IT listed building, Barr Hall, a mid 18*
century farmhouse. Although it is claimed that the site has been garden area in the past it ig
clearly now used for grazing. Tt now forms part of the countryside that surrounds the
village. Consequently as it blends into the agricultural landscape it is a sreenfield site and
not previously developed land.

Housing Policy 5: H, ousing in Villages of the adopted Derby and Derbyshire Joint Structure
Plan (DDJSP) makes it clear that in villages new housing development will be restricted o
that which can be accommodated within the built framework or wider physical confines of
the village as defined in local plans. Such an approach is designed to restrict the amount of
new housing in rural areas in order to concentrate most development in urban centres wher
there is ready access to services, facilities, employment opportunities and public transport
links. As a result a more sustainable pattern of development will be created. Furthermore by
concentrating development on previously developed land within urban areas the loss of
greendfield sites will be minimised and the countryside protected. Such an approach accords
with national planning policy.
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5. Housing Policy 5: Village Development of the adopted Sowth Derbyshire Local Plan
(SDLP} indicates, in line with the DDJSP, that new housing development in Walton-on-
Trent will be restricted to that which can be accommodated within its defined village
confines. Housing Policy 8: Housing Development in the Couniryside of the SDLP i
designed to ensure that outside village confines new dwellings are restricted to those
required in connection with rural activities, such as agriculture. The appeal site lies outside

.the confines of the village and in the countryside as identified on the Proposals Map of the
SDLP and 15 not connected with any rural based activity. Consequently the appeal proposal
15 clearly in conflict with jocal planning pelicy on the location of new housing development.
As there is an adequate supply of land in this part of the County to meet the structure plan
housing requirement up to 2011 there is no need to allocate additional housing sites in the
area on the grounds of general housing need.

6. Environment Policies 9 and 10 of the DDJSF and Environment Policies 12 and 13 of the
SDLP emphasize that new development should preserve or enhance the character of
conservation areas whilst the setting of listed buildings should not be harmed. At present the
appeal site is an attractive area of countryside lving beyond the main buili-up part of the
village and to the south of the front elevation of the listed Barr Hall. I its current open and
undeveloped state the site makes a significant contribution to the rural setting of the village
and provides a green approach to the village. As such it is an important element in the
pleasing character of this part of the Walton-on-Trent Conservation Area. Furthermore its
open nature coninbutes to the unspoilt setting of Barr Hall. The proposed scheme would
mean that a substantial part of the site would be lost to built development. Such an erosion
of this open area of countryside would seriously harm the village’s setting, and in turn the
character of the Walton-on-Trent Conservation Area, and mar the setting of Barr Hall.

7. Omn the basis of the information available it is not possible to establish whether visibility to
and from the access to the site would accord with relevant guidance. In the absence of such
information the appeal scheme is contrary to Transport Policy 6 of the SDLP, which seeks
to ensure that new development does not interfere with the free and safe flow of traffic. In
view of the vertical and honizontal alignment of the carriageway to the north the existence
of the access to Barr Hall does not obviate the need to ensure that access to the appeal site’is
of an appropriate standard.

8. I have taken account of all other matters raised including the benefits of the scheme for the
appellants, possible revisions to the design, the other sites referred to and possible future
use. However, neither these, nor amy of the other matiers raised, outweigh the
considerations that have led to my decision,

@)wsf%;?w /&{"“/“b,

Inspector
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