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1.0 INTRODUCTION

1.1 Fair and effective enforcement is essential to protect the health, safely and interests of the residents,
visitors and businesses of South Derbyshire District Council. Even in a small case a decision about
enforcement action has serious implications for all involved; the general public, businessas, victims,
witnesses and defendants. The knvironmenial Health Division applies this policy so that it can make
feir and consistent decisions about enforcament.

1.2 The Pdlicy is also designed to make sure that everyone knows the principles that the Environmental

Health services apply when carrying out enforcement work. By applying the same principles,
everyone involved in the process is helping to treat stakeholders fairly but effectively.

2.0 PURPOSE

2.4 The purpose of this document is to state the authority's general paolicy with respect fo law
enforcement; following the principles contained in the Enforcement Concordat Issued by the Cabinet
Office and adopted by South Derbyshire District Council in September 2000 and guidance issued by
the Health and Safety Cormnmission.
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2.2 The Policy is based on the principles of openness (about our policles and practices), clear standards
{performance and levels of service), proportionality {lo secure compliance), consistency (of
approach), targeting (of enforcement action} and transparency {of methods and organisation).The
Policy foliows the principles of the Human Rights Act 1598, All Environmental Healih Staff must
apply the principles of the European Convention on Human Rights in accordance with the Act.

2.3 We will we will publish service standards for all enforcement work Tollowing consultation with

interested parties. These standards will set out the levels of service the public and business people
can expect to receive.

24 The emphasis of enforcement will be primarily based upon risk o public health, or the seriousness of
the contravention.

2.5 This document covers all enforcement activilies carried out by Environmental Health staif under the

delegated authority granted by South Derbyshire District Councit, (Food Safety and Health and
Safety at Work have their own individual Enforcement policies). Enforcement, in the context of this
policy, includes action carried out in the exercise of, or against the background of, statutory
enforcement powers. This is not limited 1o formal enforcement action such as a prosecution, and
includes for example, the inspection of premises for the purpose of checking with acts and
reguiations, and provision of advice to aid compliance. Its purpose is o provide an enforcemeant
standard that respects the principles of the Enforcement Concordat in full and meets the
requirements in guidance published by both government and the relevant professional bodies. in

oroducing this policy regard has also been taken of the Director of Public Prosecution’s Code for
Crown Prosecutors.

26 This policy is available on the Council's web site and In hardcopy at the Council's offices. it can be
ordered by telephoning 01283 585717, & malling cjacohs@south-derbys.gov.uk or writing to the The
Environmental Health Manager South Derbyshire District Coungcil, Civic Offices, Civic way,
Swadlincote, Derbyshire, DE11 0AH. The public and business will be notified of this policy by
distribution of leaflets. We welcome comments on this policy from all sources.

2.7 On request, this policy will be made available on tape, in Brallle, large type, or in a language other
than Enghsh.

3.0 GENERAL PRINCIPLES

3.1 Each case is unigue and will be considered on its own facts and merits,

3.2 Inarriving at 2 decision to recommend formal action officers will be fair, independent and objective.
They will not let any personal views about ethnic or national origin, sex, religious beliefs. political

v simme £ pemd o mE e gk b Preey e oy gimd P i . E H T i i it
views or sexual orientation of the suspect victim or witness influence thelr decision. They will not be

affected by improper or undue influence from any source,
3.3 The successhl adoption of the policy requires officer support for compliance with the policy.

3.4 The policy will be documented, regularly reviewed and developed.
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3.5  Only properiy frained Enforcement Officers will be employed by this Authority. Adequate training wil
be provided as and when it is required for Enforcement Officers.

3.6 Any departure from the policy will be exceptional, capable of justification and be fully considered by
the appropriate line Manager or the Environmental Healih Manager and documented hefore the
decision is taken, unisss it is considered that there is significant risk fo the public in delaying the
decision.

3.7  This authority is committed to providing ready access to those wishing o appeal or complain about
enfercement action.

4.0 AUTHORISATION"

4.1 The purpose of this document is o state the authority’s policy with respect tox-
aj identification of officers appeiniad and authorised o take enforcement action.
b} identification of the designation of the persons who may authorise a prosecution

under the relevant Acts.

c} identification of the fimits of delegations for Enforcement Officers.

4.2 Enforcement action under the relevant acts should be inftiated by suitably gualified, experienced and
competent Enforcement Officers.

50 SERVICE REQUESTS

5.1 Service requests which may resull in enforcement action against a business or individual will be
noiified to that business or individual as soon as is practicable, except in the circumstances
deseribed in 5.2 below. During the progression of enforcement action that business or individual will
be further notified of progress and any new information.

5.2 In circumstances where notification could impede enforcement action, nofification will not take place
until those circumstances no longer exist.

6.0 DECIDING THE ACTION TO TAKE

5.1 There are bwo issuss to determine. The first is what level of enforcement action o take. The second
is that, If the first decision is o take formal enforcement action, then is that action viable and
appropriate. There are two stages in determining whether formal enfercement action s viable and

appropriate;
e Stage 1 : the evidential isst,
s Stage 2 : the public interest test

What level of enforcement action to take

This can be one, or & numbaer, of the following.
«  Prosecution
+  Revocation of icense
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s injunclion

& Seizure

« Forfeiture Proceedings

= Formal Caution

= Formal Notice (Statutory)

«  Written waming and advice
¢ Verbal warning and advice
+  Revisit of premisaes

e No action

7.0 PROSECUTION

71 in order to take forward prosecution, the individual or organisation must meet one or
meare of the Tollowing coriteria ;

e Engaged in fraudulent activity,

¢« Deliverately or persistently breached legal obligations, which were likely fo causs material
loss or harm o others,

¢ Deliberately or persistently ignored written warnings or formal notices,

« Endangered, to a serious degree, the health, safely or well being of people, animals or the
gnvironment,

»  Obstructed an officer during undertaking his or her duties.

3.0 REVOCATION OF LICENCE

8.1 in order to warrant revocation of a licence, the individual or organisation must meei one or more of the
following criteria :

¢ Engaged in fraudulent activity,

e Dzliberately or persistently breachsd iegal obligations, which were likely to cause material loss or
harm to others,

s  Deliberately or persistently ignored writter warmnings or formal netices,

= Endangered, to a serious degree, the heaith, safety or well being of people, animals or the
environment,

=  Obstrucied an officer during underiaking his or her duties.

5.0 INJUNCTION

9.1 In the case of immaeadiate risk (o health and safety or where the legal services section agree that an
injunction is a2 more apprepriate course of enforcement action than any other, then injunctions will be
used as an enforcement measure to remedy contraventions or dangercus circumstances.

[

104 We have powers under various pleces of legisiation {o seize faulty, dangerous, unwholesome or
contaminated goods, food, or equipment responsible for causing a noise nuisance, to prevent them
causing nuisance or harm (o consumers, employees, other businesses or residents. When we seize
goods we will give the person from whom the goods are taken an appropriate receipt. We always
give full details of our actions to the offendser when we exercise this power.
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11.0 FORFEITURE PROCEEDINGS

11.1  This procedure is to be used in conjunction with a prosecution where there is a need o dispose of
goods in order {o prevent them causing further nuisance. i it is unlikely that the defendant will agree
to sign over the goods o us for appropriate disposal then an application for forfeiture will be made o
the court following successiul prosecution

12.0 FORMAL CAUTION

12.1 This procedure is used as a final warning. | derives from advice issued by the Home Office and has
already been successfully used by this authority to deal with confraventions of Environmental Health
legislation. For a formal caution to be issued a number of ¢riteria must be satisfled:

N sufficient evidence must be available to prove the case,
{if) the offender must admit the offence;
(it} the oifender must agree to be cautioned,

A record of the Caution will be sent fo the Office of Fair Trading (if applicabie), and will be kept on file for 3
years. If the offender commits a further offence, the Formal Caution may influence our decision to take g
prosecution. If during the time the Caution is in force the offender pleads guilty to, or is found guiity of,
commitiing another offence anywhere in England and Wales, the caution may be cited in court, and this
may influence the severity of the sentence that the court imposes.

13.0 FORMAL NOTICE

13.1 Notices are served fo require offenders to cease contravening aclivities, or give offenders reasonable
time 1o rectify 3 contravention. Notices may require contravening activities to cease immediately
where the circumstances relating 1o heslth, safety, environmental damage or nuisance demand. In
other circumstances, the time allowed must be reasonable, but must also take into account the
health, safely, environmental damage or nuisance implications of the contravention.

14.0 WRITTEN WARNING AND ADVICE

14.1 For some coniraventions we will send the offender a firm but polite letter clearly ideniifying the
contraveniions, giving advice on how to put them right and including a deadiine by which this must
be done. Failure to comply could result in 2 netice being served or more severe enfercement action
heing taken. The time allowed must be reasonable, bul must also fake into account the health, safety
and nuisance implications of the contravention.

e
o
o=

VERBAL WARNING AND ADVICE

[y
LAy
J—y

For minor breaches of the law we varbally advise the offender dlearly identifying he coniraventions,
giving advice on how to put tham right and including a deadline by which this must be done. Failure
to comply could result in more severe enforcement action being taken. The time allowed must be
reasonable, but must alseo teke into account the health, safely and nuisance implications of the
contravention.
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16.0 REVISIT OF PREMISES

6.1 Following a formal notice, written warning and advice or verbal warning and advice we will revisit the
premises to check compliance has been achieved. For very minor contraventions we may advise that
& revisit may be carried out after the agreed deadline. Officers will then decide whether to actually
make g revisit depending upon the health, safety, environmental damage or nuisance implications of
the contravention, and the perceived likely responding action of the offender to the verbal advice.

17.0 NO ACTION

17.1 in exceplicnat circumstances, contravention's may not warrant any action. This can be whare the
cost of compliance o the offender or the cost of the required enforcement action to the Council
outweighs the detrimental impact of the contravention on the community. A decision of no action may
zlso be taken where formal enforcement is inappropriate in the circumstances, such as where 2
trader has ceased to trade, or the offender is elderly and frail and formal action would seriously
damage their well being. A decision o take no action must be recorded in writing and must take into
accourt the heailth, safety, environmental damage or nuisance implications of the contravention.

18.0 DETERMINING WHETHER FORMAL ENFORCEMENT ACTION IS VIABLE
AND APPROPRIATE

18.1  There are two stages in the decision to take formal enforcement action. The first stage is the
evidential test. if the case does not pass the evidential test, it must not go ahead, no maiter how
important or serious it may be. If the case does meet the evidential test, Environmental Heaith
managers and the legal services team must decide if formal enforcement action is needed in the
public interest. This second stage is the public interast fast,

18.2 Environmental Health services wili only start, and continue, with formal enforcement action when the
case has passed both lests. Paragraphs 19 to 22 helow, defall how this policy applies to the
consideration of taking a prosecution. The principles outlined apply equally 1o the other types of
formal enforcement action that are available.

19.0 THE EVIDENTIAL TEST

9.1 Environmental Heaith managers and the legal services team must be satisfied that there is enough
evidence to provide a ‘realistic prospect of conviction’ against each defendant on each charge. A
realistic prospect of conviction is an objective test. It means that a jury or bench of magisirates,
properly directed in accordance with the law, is more likely than not to convict the defendant of the
charge alleged. This is a separate test from the one that the criminal courts themselves must apply. A
jury or magistrates’ court shouid only convict if satisfied so that it is sure of a defendant’s guilt.

19.2  When deciding whether there is enough evidence to prosecute, Envircnmental Health Managers and

the legal services team must considar whather the svidence can be used and is reliahie,

20.0  THE PUBLIC INTEREST TEST

201 The public interest must be considered in each case where there is enough evidence to provide a
realistic prospect of conviction. A prosecution will usually take place unless there are public interest
factors tending against prosecution which clearly outweigh those tending in favour. Although thers
may he public inlerest factors against prosecution in a particular case, offen the prosecution should
go ahead and those faciors should be put to the court for consideration when sentence is being
passed.
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20.2  Environmental Health Managers and the legal services team must balance factors for and against
prosecution carefully and fairly. Public interest factors that can affect the decision to prosecute
usually depend on the seriousness of the offence or the circumstances of the suspect. Some factors
may increase the need to prosecuts but others may suggest that ancther course of action would be
bettar.

The following lists of seme commaon pubiic interest Tactors, both for and against prosecution, are not
exhaustive. The factors that apply will depend on the facts in each case.

21.0 SOME COMMON PUBLIC INTEREST FACTORS IN FAVOUR OF
PROSECUTION.

21,1 The more serious the offence, the more likely it is that a prosecution will be needed in the public
interest. A prosacution is likely to be needed if:

= g conviction is likely to resull in a significant sentence;

s the evidence shows that the defendant was a ringleader or an organiser of the offence;

s there is evidence that the offence was premeditated;

e the victim of the offence was vulnerable, has been put in considerable fear, or suffered
personal, damage or disturbance;

« the offence was motivated by any form of discrimination against the victim’s ethnic or
riational origin, sex, religious beliefs, political views or sexual orientation, or the suspect
demonstrated hostility towards the victim based en any of those characteristics;

s there is a marked difference hetween the aclual or mental ages of the defendant and the
victim, or if there is any slement of corruption;

¢« the defendant’s previous convictions or cautions are relevant to the present offence;

s there are grounds for belisving that the offence is likely to be condinued or repaated, for
axample, by a history of recurring conduct;

22.0 SOME COMMON PUBLIC INTEREST FACTORS AGAINST PROSECUTION

221 Avprosecution is less likely to be needed if:

» the courtis likely to impose a nominal penalty;

» the defendant has already been made the subject of a sentence and any further conviction
would be unlikely to result in the imposition of an additional sentence or order, unless the
nature of the particular offence requires a prosecution;

» the offence was commitied as a result of a genuine mistake or misunderstanding (these
factors must be balanced against the serivusness of the offence);

= the loss or harm can be described as minor and was the result of a single incident,
particularly if it was caused by a misjudgement;

« there has been a long delay between the offence taking place and the date of the frial,
uniess:

the offence is serisus;

the delay has been caused in part by the defendant;

the offence has only recently come to light; or

the complexity of the offence has meant that there has been a long investigation;

s @ prosecution is iikely o have a bad effect on the victim’s physical or mental health, always
bearing in mind the sericusness of the offence;

e the defendant is elderly or is, or was at the time of the offence, suffering from significant
mental or physical il heaith, unless the offence is serious or there is a real possibility that it
may be repeated.

Chartered Instiiute of Environmenial Health (CIEH) Model Quality System




South Derbyshire QUALITY PROCEDURES MANUAL Section **

District Council ENFORCEMENT POLICY - GENERAL item
Issue issued By Carl Jacobs Page 8
Date 14/01/02 Authorised By Mark Alflat of 9

Review Date Feb2003

22,2  Deciding on the public interest is not simply a matter of adding up the number of factors on each
side. Environmental Health Managers and the legal services section must decide how important
each factor is in the clrcumstances, and go on to make an overall assessment.

£3.0 LIAISON

231 The enforcement services within the Environmental Health division will co-ordinate their enforcement
activity to maximise the effective enforcement of any matters that are related to more than one of the
services.

23.2 Where an enforcement matter affects a wide geographical area beyond the District's boundaries, or
involves enforcement by one or more other local authorities or organisations; all relevant authorities
and organisations will be informed of the matter as soon as pessible and alf enforcement activity
co-ordinated with them.

24,0 OFFENCES

241 The Environmental Health managers, in conjunction with the Council’s legal services team, shouid
select offences which:

¢« reflect the seriousness of the offending,

o give the court adequate sentencing powers,

+ are made 1o the appropriate court,

» enable the case (o be presenisd in a clear and simple way.

25.0 ACCEPTING GUILTY PLEAS

251 Defendants may want to plead guiity to some, but ot all, of the charges. Alternatively, they may want
to plead guilty to a different, possibly less serious, charge because thay are admitting only part of the
offence. The Environmental Health managers, in confunction with the Council's legal sarvices team,
should only accept the defendant’s plea if they think the court is able to pass a sentence that
matches the seriousness of the offending. The Environmental Health managers, in conjunction with
the Council’s legal services {eam, must never accept a guilly plea because It is convenient.

252  In cases where a defendant pieads guilty t0 the charges but on the basis of facts that are different

from the prosecution cass, and where this may significantly affect sentencs, the court should be
invited to hear evidence to determine what happened, and then sentence on that basis.

26.0 CONSIDERING THE VIEWS OF THOSE AFFECTED BY OFFENCES

26.1  The Environmental Health division underiakes enforcement on behalf of the public at large and not
st in the interests of any particular individuat or group. However, when considering the public
interest test {see section 7 above) The consequences for those affected by the offence, of the
decision whether or not. and how fo take enforcement aclion, and any visws expressed by those
affected will be taken into account.

282  Those people affected by the offence will be told about any decision that makes a significant
difference to the case in which they are involved.
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27.0 THE INTERESTS OF THE DISTRICT'S STAKEHOLDERS

271 Where particular local circumstances dictate, enforcement activity will, where practicable, take
account of those circumsiances to minimise any adverse affects of enforcement activity on legitimate
husinesses and individuals.

272  ‘When practicable and beneficial to local businesses, standards of competitors will be monitored.

28.0 RE-STARTING APROSECUTION

28.1 People should be able to rely on enforcement decisions taken by the Environmental Health
managers. Normailly, if & suspect or defendant is advised that there will not be a prosecution, or that
the enforcement action has been stopped, that is the end of the matier and the case will not start
again. But occasionally there are special reasons why enforcement action will re-start, particularly if
the case is sericus. These reasons include:

= rare cases where a new look at the original decision shows that it was clearly wrong and
should not be aliowed fo stand,

= cases which are stopped so that more evidence, which is likely to become available in
the fairly near future, can be collected and prepared. In these cases, the defendant will
be told that the enforcement action may well start again,

= cases which are stopped because of 2 lack of evidence but where more significant
evidence is discovered later.

29.0 CODE FOR CROWN PROSECUTORS

29.1 This poficy takes account of all the relevant parts of the Code for Crown Prosacutors.

30.0 ENFORCEMENT POLICY IMPLEMENTATION

301 Scheduled internal quality audits will be undertaken to ensure that all enforcement activity is carried
out in accordance with this policy.

302 instances of non-compliance with this policy will be recorded and reported to the Head of
Environmental Hesith, who will instigate appropriate action.
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