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Debra Townsend 13" August 2013
c/o SDDC
Civic Offices e
Swadlincote South Derbyshire -
Derbys. Distriet Council

T4 AUG 2013
Dear Ms Townsend

C@rp@r&ﬁ;@

Re: Licensing Committee Hearing Wednesday 21* August 2013,
In response to the Notice of Hearing:

e [intend to attend the Hearing,
¢ [ do not intend to call any withesses.

¢ I do censider the Hearing to be necessary.

As requested please find enclosed a written summary of the representations I wish to
make and further documentary and other evidence in support of these representations.

. When copying this information to the parties to the hearing and the Licensing
Committee members may T respectfully request that the highlighted sections are
reproduced. Sections have been highlighted so as to focus on important parts of these
representation and evidence.

Please could you confirm receipt of this letter to —; _ 1
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Propristor i~ Rogey Hawison






VIMARY OF REPRESENTATIONS

The predominantly residential focation, conservation lccation, scale and fabric of the

buﬂdmg coupled with the huge scope of the application demand that, in the event any
premises licence is granted at all, appropriate conditions are attached to the licence in
order to promote the Licensing Objectives and thereby protect:

¢ people living and working in the vicinity
¢ people carrying on businesses in the vicinity
e people visiting the premises.

The conditions sought by these representations in the above circumstances are the
following,

As a minimum requirement the conditions sought are those attached to the nearby
premises known as Harpur’s Hote! and Restaurant. With consideration to the fact that
Harpur’s premises are situated in a predommantly commercial area only and the
significant differences in the building size, fabric and external areas with regard to the
licensable activities being sought. This would seem wholly appropriate and not at all
unreasonable in such circumstances and could not fail to be seen as promoting the
Licensing Objectives.

I draw your attention to the representations made by councillors Hewlett/Harrison @ .
with regard to conditions on premises licences and the forthcoming review hearing of
the Alma Inn premises licence which is situated directly opposite the Liberal Club,

These representations say;

It is absurd that such a difference should exist between two premises only a few
hundred metres away from each other.’

Section 1.7 of the Section 182 Statutory Guidance to the Licensing Act supports the
above statement in saying:

1t is a key mechanism for promoting best practice, ensuring consistent application of
licensing powers across England and Wales and for promoting fairness, equal
treatment and proportionality.’

I relation to 50 Derby Road, Harpur’s and The Alma Inn some conditions can and
should be identical, other conditions can and shouid be different. Conditions should
recognise the characteristics and fabric of these buildings, the location and the
licensable activities being sought. The differences in location alone should demand
more stringent conditions in relation to Noise Breakout at 50 Derby Road than at
Harpur’s for example. Whereas the protection of children from harm is universal.

In the event that the Commitiee are minded to grant some form of licence rather than
a refusal these representations also seek the attachment of the conditions at 19.4 and
i 19.5 taken from A N Other Councils Pool of Model Conditions in addition to the ﬂ

attachment of those already in place at Harpur’s.
;o
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These representations also seek the addition of the identical condition regarding the
control of fume emission at the premises as described on the planning decision notice
for the Indian Restaurant opposite these premises. Adjusted for the purposes of this
application for a premises licence under the Licensing At 2003.

When imposing these conditions or contemplating the imposition of any conditions
upon any grant of any licence it is respectfully requested that the Licensing
Committee have particular regard for the following:

e Sections 10, 11, 12, 13, and 14 of the Councils own Licensing Policy.
o Section 1.16 and section 10.5 of the Section 182 Statutory Guidance.

e Existing case law in relation to conditions imposed on licences as highlighted
by Pattersons Licensing Acts and in particular that arising from Crawley
@ Borough Council v Attenborough 2006 and Developing Retail Itd v East
Hampshire Magistrates Court 2011.

In concluston it is also respectfully requested that whatever course of action the
Licensing Committee takes with regard to the licence and the appropriate conditions
requested to promote the 4 Licensing Objectives. Then they provide to all parties full
written comprehensive reasons for their decisions that address the extent to which the
decistons have been made with regard to these representations and others, the
Licensing Act 2003, the Licensing Policy of the Council and the Section 182
Statutory Guidance to the Act. In accordance with section 23(c) of the Licensing Act,
Section 12.10 of the Statutory Guidance and section 18 of the Councils own Licensing
Policy.

Furthermore that such reasons are given and made in accordance with existing case
law. Particular attention being paid to that arising from Hope and Glory v
Westminster City Council 2011 and Little France v Ealing Borough Council 2013, -
where this relates to the provision of reasons for decisions by Licensing Committees.
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In the light of mzmerous and varied problems experienced with The Alma
Inn over several years the Council needs to have licensing conditions
which are easily understood, clear, precise, enforceable and
unambiguous.

The existing conditions are none of these, one example being that
different officers of the Council have at different times given different
interpretations of where consumption of alcoholic drinks can take place;
an Environmental Health officer said that it included the car parking area
and a Licensing Officer (retired now) said that it did not.

We fully support the application for a review on all grounds stated by Mr
Roger Harrison, with witich we completely agree.

In summary:

1) A review was the “fall back position” agreed in July 2012 in the
event of the failure of the mediation process managed by the
- Derbyshire Police, and I understand that it has failed.

2) The existing conditions have proved to be ineffective, vague and
do not facilitate achieverent of the licensing objectives.

3) Harpur’s , licensed prernises further along Derby Road, hasa
much clearer set of conditions (perhaps because they are more
recent), even though they are in a more central, commercial and
less residential area of the village.

4} It is absurd that such a difference should exist between two
premises only a few hundred metres away from each other,

5) The noise conditions are inadequate for premises in an
overwhelmingly residential area, as well as being imprecise,
unienforceable, and not in accordance with current legislation, as
cited by Mr R. Harrison. )




18.2

18.3

19.4

19.8

and
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18.7

When live music or recorded music takes place inside the premises ali
doors and windows will be kept shut. Enfrancefexit doors will be fitted
with self-closing mechanism that will enable these doors to
automatically close once persons enter or ieave the premises.

A designated premises supervisor or a nominated representative shall
keep written records of sound checks when live music, recorded music
or amplified sound is taking place. Sound checks must be made inside
and outside the premises at all entrance/exit doors to the premises and
to walk outside around the premises on all sides where there are
residential properties. The record must contain (a) date and time (b)
type of event (c) name of person carrying out the sound check (d)
location of the check (e) whether the person determined if the noise
was set to a level as to cause a complaint (f) action taken in relation to
noise levels i.e. being increased, decreased or no action (g) The noise
must be assessed at the start of the event and at intervals no less than
every one hour until the end of the event.

No regulated entertainment will take place until such time as: -

v the licensee submits to the Council Environmental Heaith an
acoustic report prepared by a reputable noise consultant, which
demonstrates how music and other amplified sound generated
at the premises will be contained within the said premises,
thereby not causing a disturbance to neighbouring premises.
The report shall have regard to any noise caused by any
ventilation system and any likely escape of noise from the
system, the opening of doors for patrons’ acoustic
characteristics of fire doors, windows, any flat roofs and the
general fabric of the building. Where sound transmission is likely
through the structure of the building the report must show in
detail how this will be eradicated.

* Any work to the building or system must be carried out as per
the report recommendations.

¢ The acoustic report will be checked and any relevant work to the
system or building on completion must be approved in writing by
Environmental Health before regulated entertainment is
authorised to take place.

The licensee must create a written scheme of soundproofing of the
premises {or state a location}. The scheme will outline a timescale for
implementing any works required to be carried out. Environmental
Health will be sent the written scheme and notified on the completion
and approved in writing by them before regulated entertainment can
take place.

A noise limiting device shall be instailed, fitted and maintained as to
controi aii sources of ampiified music or speech at the premises to
prevent noise nuisance fo neighbouring properties. The noise limiter
shall be set to maintain a maximum level which is agreed in writing with
Environmental Health and amended as and when required 1o deal with
any reported nuisance/complaint.

The {doors / windows} at {specific location} shall be fitted with
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Local Government Act 1972
Town and Country Planning Act 1990

GRANT OF PLANNING PERMISSION

in exercise of its powers as the Local Planning Authority under the above Acts and
related subordinate legisiation, the Council hereby gives notice that your application for
THE VARIATION OF CONDITION 2 OF PLANNING PERMISSION 9/2010/0785/U TO
ALLOW RESTAURANT ZEERAH TO BE ABLE TO DELIVER HOT FOOQD FOR
CONSUMPTION OFF THE PREMISES FROM THE TIMES 18:00 - 21:00 AT 61
DERBY ROAD MELBOURNE DERBY as shown on the deposited plans and described
in the application form received 01/02/2011 is hereby GRANTED, subject to the
following conditions:

1. The premises shall be used solely for a purpose falling within Class A3 of the
Town and Country Planning (Use Classes) Order 1987 (as amended) or for
delivering food direct to customers' premises. in particular there shall be no sales
of hot food to visitors to the premises for consumption off the premises.

Reason: In the interests of highway safety and the amenity of the occupiers of
nearby dwellinghouse.

2. Prior to the continuation of the use of the site hereby permitted, details of a fume
extraction system (fo include extraction rates and filtration systems, the means to
secure its effectiveness, and a scheme to maintain its effectiveness) shali be
submitted to and approved in writing by the local planning authority and
implemented in accordance with the approved scheme. The approved scheme,
including the maintenance scheme, shall be retained in place for the duration of
the permitted use.

Reason: To protect the amenities of adjoining properties and the locality
generally.

3. The use hereby permitted shall not be open to customers and no custemers shall
remain on the premises outside the following times: Monday to Saturday 1730 hrs
- 2230 hrs. The premises shall not be open for business on Sundays and Bank
Holidays.

Reason: For the avoidance of doubt, these being the hours specified in the
application and to ensure that the use does not prejudice the enjoyment by
neighbouring occupiers of their properties.

Page 1 of 3
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= The facilities, arrangements and procedures to minimise the harmful effects of drug misuse
= Any other relevant matter(s).

13.0 Public Nuisance
13.1  The applicant will only be expected to prevent public nuisance that is under their direct control.
Here are some issues, which applicants may need to comment on in their Operating Schedule;

e Prevent noise and vibration escaping from the premises, such measures may include sound
proofing, air conditioning, acoustic lobbies and noise limiters;

e Prevent disturbance by customers armriving at, or leaving the premises, which is usually of greater
significance later into the evening and in the early moming. Schedules may need to address the
potential disturbance caused by queuing;

= Prevent potential fitter problems in the vicinity of the premises and caused by their business activity.
These could include the distribution of fiyers, fly posting, food packaging feft by customers from late
night refreshment premises;

s Control nuisance associated with public disturbance;

¢ The generation of odour, for example from the preparation of food

¢ Any other relevant matter(s)

13.2  The Council recognises that the control of nuisance that is not within the vicinity of the premises or the
responsibility of the licence hotder falls outside the scope of the Act.

13.3  The Council recognises the cultural benefit of live entertainment I Jperformances, including, music,

siriging, dancing, carnival events, comedians, children’s Comment

entertainers and performance artists such as jugglers, mime . .

artists and theatre. A cultural strategy would promote the i Itisan offence under section 145 of
enjoyment, involvement and celebration of cultural experiences. |  the Act for an unaccompanied child
The potential for limited disturbance in neighbourhoods will be under the age of 16 to be present in
balanced with these benefits, particularly for children. premises primarily or exclusively used

for the supply or sale of alcohel. An

14.0 Children adult must accompany children

14.1  The Council recognises the great variety of premises for which
licences may he sought, for instance theatres, cinemas, Comment

restaurants, pubs, nightclubs, cafes, takeaways, community halls Tt is not possible to give an exhaustive

and schools. . .
list of what amounts fo entertainment
14.2  The Council wiil not impose conditions that restrict access or services of an adult or sexual
to chitdren to any type of premises unless it is considered nature. Applicants, responsible
necessary to protect them from physical moral or psvchological authorities and licensing authorities
harm. . .
will need to apply common sense 1o this
14.3  For example premises which would give rise for concem are: matter. However such entertoinment
= where entertainment or services of an adult or sexuai or services, for example, would
nature are commonly provided generally include topless bar staff,

striptease, lap, table or table dancing,

o f i . ) .
where the supply of alcohol for consumption on the performances involving feigned

premises is the exclusive or primary purpose of the

services provided at the premises violence or horrific incidents, feigned
_ or actual sexual acts or fetishism or
11 Approved Policy 11th November 2010 entertainment involving strong and

of fensive acts.
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General

10.1

10.2

10.3

This chapter provides further guidance in relation to conditions attached to premises
licences and club premises certificates. General principles on licence conditions are set
out in Chapter 1 (see paragraph 1.16).

Conditions include any limitations or restrictions attached to a licence or certificate and
essentially are the steps or actions that the holder of the premises licence or the club
premises certificate will be required to take or refrain from taking in relation to the carrying
on of licensable activities at the premises in question. Failure to comply with any condition
aftached to a licence or certificate is a criminal offence, which on conviction is punishable
by a fine of up to £20,000 or up to six menths’ imprisonment: The courts have made
clear that it is particularly important that conditions which are imprecise or difficult for a
ticence holder to observe should be avoided.

There are three types of condition that may be attached to a ficence or certificate:
proposed, imposed and mandatory. Each of these categories is described in more
detail below.

Proposed conditions

10.4

10.5

The conditions that are appropriate for the promotion of the licensing objectives should
emerge initially from the risk assessment carried out by a prospeciive licence or certificate
holder, which they should carry out before making their application for a premises licence
or club premises certificate. This would be transiated into the steps recorded in the
operating schedule or club operating schedule, which must also set out the proposed
hours during which licensable activities will be conducted and any other hours during
which the premises will be open to the public.

It is not acceptable for licensing authorities to simply replicate the wording from an
applicant’s operating schedule. A condition should be interpreted in accordance with the
applicant’s intention.

Consistency with steps described in operating schedule

10.6

10.7

The 2003 Act provides that where an operating schedule or club operating schedule has
been submitted with an application and there have been no relevant represeniations made
by responsible authorities or any other person, the licence or certificate must be granted
subject only to such conditions as are consistent with the schedule accompanying the
application and any mandatory conditions required under the 2003 Act.

Consistency means that the effect of the condition should be substantially the same as
that intended by the terms of the operating schedule. if conditions are broken, this may
lead to a criminal prosecution or an application for a review and it is extrermely important
therefore that they should be expressed on the licence or certificate in uneguivocal and
unambiguous terms. The duty imposed by conditions on the ficence holder or club must
be clear to the licence holder, ciub, enforcement officers and the courts.
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Consistency with steps described in operating schedule

7.14  The 2008 Act provides that where an operating schedule or ¢lub operating schedule has been
submitted with an application and there have been no relevant representations made by
responsible authorities or interested parties, the licence or certificate must be granted subject
only to such conditions as are consistent with the schedule accompanying the application and
any mandatory conditions required by the Act itself.

7.15  Consistency means that the effect of the condition should be substantially the same as that
intended by the terms of the operating schedule or club operating schedule. Some applicants for
licences or certificates supported by legal representatives or trade associations can be expected
to express steps necessary to promote the licensing objectives in clear and readily translatable
terms. However, it must be recognised that some applicants will express the terms of their
operating schedules less precisely or concisely. Ensuring that conditions are consistent with the
operating schedule will then be more difficult. It must be remembered that conditions if broken
may give'i‘i'se to criminal prosecution or lead to an application for a review and it is extremely
important therefore that they should be expressed on the licence or certificate in unequivocal
and unambiguous terms. It must be clear to the holder of the licence or club, to enforcement
officers and to the courts what duty has been placed on the holder or club in terms of
compliance. For example, a condition relating to the safe capacity of premises following
representations by the fire authority should be expressed in clear and simple terms, for example:

“The maximum occupancy of the building at any one time will be restricted in
respect of the ground floor to 300 persons and in respect of the first floor to
100 persons.”

It should also be made clear whether a limit on capacity includes or excludes staff and
performers working at the premises. For the sake of consistency, the Secretary of State
recommends that capacity limits, where considered necessary and appropriate should include
staff and performers. Where relevant representations have been made by either a responsible
authority or an interested party and following a hearing the licensing authority has
determined that the steps needed to promote the licensing objectives proposed by the applicant
should be modified, the licensing authority will be able to revise the conditions expressed in
the operating schedule or club operating schedule in terms that it considers necessary. But
clarity and simplicity should guide all such decisions.

7.16 It should be noted that in preparing schedules, as stated earlier in the Guidance, it is in the
interests of applicants to consult with responsible authorities about the steps that are
necessary to take to promote the licensing objectives. Ideally, therefore, there will be
opportunities for the experts and the applicants to agree a way forward before applications are
finalised and representations are lodged which necessitate a hearing.

Proportionality

7.17 By providing that only necessary conditions may be imposed, the 2003 Act requires that
licensing, conditions should be tailored to the size, style, characteristics and activities taking
place at the premises concerned. As has been said earlier, this effectively rules out standardised
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High court critical of lack of reasons provided by
licensing sub-committee and magistrates court

The High Court, in Little France Ltd v Faling London Borough Council, has quashed & decision made by a Licensing
Sub-Committee, confirmed on appeal in the Magistrates’ Court, to restrict a nightclub's opening hours after they
failed to provide reasons for the reduction.

The Premises Licence for the Black George Pub/Nightclub in Ealing, West London was reviewed following 2 fireamms
incident near te the premises. Following the review hearing, the Licensing Sub-Committee imposad @ number o
restrictions on the premises including a new, earlier terminal hour for the nightdub of 2 am.

The Licensing Sub-Committee did not provide reasons for their decision to bring the terminal hour forward to 2 am.
On appealing the reduction of the trading hours, in the Magistrates’ Court, a submission was made that the matter
shouid be remitted to the Licensing Sub-Committee so that a fully reasoned decision could be provided. The
Magistrates declined, instead indicating that they agreed with the Sub-Committee that the terminal hour shouid be 2
am and accordingly dismissed the appeal. Despite statute, guidance and precedent highlighting the need for proper
reasons to be provided by the Magistrates in ficensing appeals, the Magistrates’” Court’s reasoning did not extend far
beyond confirming that they felt that the decision was correct, proportionate and reasonabie.

The Case Stated to the High Court included four questions, summarised as foliows:

1. Where the Licensing Authority had failed to give any reasons for its decision, how should a Magistrates
Court address an appeal?

2. Was the Court bound to give any reasons why it preferred the evidence adduced by the Respondents
rather then that of the Appeliant?

3. Did the Court apply the wrong test when limiting the hours during which licensable activities could take
place?

4. Were the reasons in relation to the awards of costs ones that coutd have been given by any bench of
Magistrates acting reasonably (in the Wednesbury sense)?

The High Court found in favour of the Applicant in relation to all four questions. The High Court commented that
there may well be instances where a wholly unreasoned decision might be correct, but that the Magistrates’ Coust on
appeal could not simply endorse such a decision; it had to provide reasons of &s own. The Magistrates’ Court had
failed to show how they deemed the restriction on the terminal hours was necessary. As & result, it failed to apply
the correct test. . :

The High Court, in varying the decision of the Magistrates’ Court, committed the matter hack i the Licensing Sub-
Committee. Substantial costs were awarded against the Local Authority in favour of the Applicant. It is o be hoped,
following this case, that both Licensing Sub-Committees and Magistrates will give much more thought to providing
full and clear reasons having regard o the nature of the ssues and the evidence given, as per the case of £ (or the
application of Hope & Glory Public House Ltd. } —v- City of Westminster Magistrates Court {2011 JEWCA Civ 31

Tweet 1

http://www.hilldickinson.com/publications/regulatory/2013/february/high_court criti..  12/08/2013
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Roger Harmison < . .cvvccimr e ;
RE: The Alma Inn15.5.
Miiis John <john.mills@south-derbys.gov.uk> ' Wed, Jun 5, 2013 at 12:59 PM
To: RogerHarr .., . ___ om>

Cc: Hewlett Jim <JEm._Héwiett@sou_th_—derbys.g_ov_.uk>, Holford Matthew <Matthew. Holford@south-
derbys.gov.uk>, Broome Stewart <Stewart. Broome@south-derbys.gov.uk>, Ledger Bob
<Bob.Ledger@south-derbys.gov.uk>

Mr Harrison,

I can confirm that the level agreed is 45dBA as a 5 minute LAeq (an average over the five minute
period) 1m ffom the facade of the terraced properties opposite.

I you have any further queries please do not hesitate to contact me.
Kind regards,

John Mitls

Environmental Health Officer
Environmentai Health Department
South Derbyshire District Council
Tel: 01283 595903

Fax: 01283 585855

wiww.south-derbys.gov.uk

From: Ledger Bob

Sent: 05 June 2013 12:51

To: 'Roger Harrison'

Cc: Hewlett Jim; Mills John; Holford Matthew; Broome Stewart
Subject: RE: The Alma Inn15.5, '

[Quoted text hidden]

htips://mail. google.com/mail/ Tui=2&ik=6c5Tbae2c2 & view=pt&search=inbox&msg=.. 10/08/2013






